Secretary’s Annual Reports - just a narrative of the numbers and a chart.
Comptroller General Report to Congress July 1954, focuses on Comp & Pen, doesn’t look promising.

American Law of Veterans, Lawyers Co-operative Publishing Co, 1946, has a 5 page section on Appeals. Attached
document ending in 5442

The Provision of Federal Benefits for Veterans: An Historical Analysis of Major Veterans’ Legislation, 1862 — 1954. No
index entry for Board of Veterans Appeals, nor for Appeals. Generally reviewed the book and didn’t see anything
relevant.

189 (1946) asks about recourse for a claimant whose claim has been denied. Attached document ending in 1235 - 1946:
1222 - 1943,

There is a December 15, 1955, pamphlet from Veterans’ Administration, No. 44. There is a discussion of appeals,
relevant pages attached as document ending in 20142.

There is a 1948 Manual which was a House Document. Again the portion which is indexed to appeals is attached as
20149.
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I1. ADMINISTRATION, CLAIMS AND PROCEDURE §§ 82,83

} 82. Claims of Government Which May Be Bagis of 8etoff, Counterclaim or
Withholding.—The type of government c¢laims which may be asserted by way
ol setoff or counterelaims are mentioned in the statute discussed in the next
preceding section. The statute rendering veterans’ benefits Immune from ered.
itor process bas been held to apply to claimsg of the United States against the
veteran, exeept the class of elaims expressly excepted. Hence, the United
States was held not to be entitled to setoff against sums awarded a veteran ag
disahility compensation, or to withhold from payments of such compensation,
sunts de the United States from the veteran on account of a fine imposed up-
on e veteran in & eriminal prosecution.®

4. Apivbication op Cramv

§ 83. Generally.—The adjudication of claims for benefits under laws ad-
ntinistered by the Veterans' Administration will be made by the proper divi-
vion, nuit, otficer, or board in the office having jurisdietion of the claim.8 The
adjudieation division in each Recional Office op facility, under the direction
of an adjudication officer, is responsible for the preparation and adjudication
of claims for disability and death pension and burial allowances.? The anthor.
ization unit has jurisdiction over the determination of basie eligibility for
monetary benefits, the development of claims, the adjudication of all claims
'tpon completion of rating actions, the maintenance of such follow-up proce-
dure as may be hecessary, and the adjudieation of such matters as may be as-
signed to it by the Central Offce.® The rating boards are vested with author-

#fits be insurance payable by reason of cause the benefits are made expressly ex-
senrly renewable term or United States  empt even from the sovereign’s elaim for
tlovernment life (eonverted) insurance is-  tayes. If exempt from sueh n claim, it
ted by the United States, the exemption  would seem they would he exempt from
herein provided shall be inapplicable to all. Indeed the Act provides for only one
indehtedness existing against the partie-  demand to which they are subject, that
ular insurance contraet upon the maturity i3 one due the ‘United States arising un-
of which the elaim is based, whether such  der sush laws,” to wit, the veterans’ bene-
indebtedness be in the form of liens to it Acts. This is the only exception made.
secure unpaid premiums, or loans, or in-  Under a familiar maxim, it is to be pre-
terest on such premiums or loans, or in- sumed that ne other one was intended.”

debtedness arising from overpayment of “McElhaney v. United States (1944)
tividends, refunds, loans, or other nsur- 101 Ct C1 286, éo, where a veteran had

aneo henefits,” 38 USC, § 154, supra. been awarded certain monthly sums as
* McElhaney v. United States (1944) disability eompensation, and was entitled
1 Ce C1 288, to receive the same except insofar as the

It was stated in the majority opinion in  United States had a right to a setoff on
MeFlhaney v. United States (1944) 101  account of a fine imposed upon the vet-
Ll 286 “That Aet plainly manifests  eran for the violation of the White Slave
the purpose of preserving for the support Aect, the application, by dircetion of the
¥ the veteran all henefits nnder the ... Comptroller General, of the neerned
Vet, whatever his financial obligations or awards toward the payment of the fine,
desives. It makes them nonassignable, was held to be unauthorized, and the vet-
cxempls them from taxation, and makes eran was held to he entitled to recover
them immune from all ereditor process.  the amount of the awards in an netion in
Ohviously claims of the United States  the Court of Claims. Ihbid.
rame as much within the purpose of the S As to the jurisdiction of the Central
datute—to preserve the henefits for the  Offee and the Regional Offices respective-
#ipport of the veteran—as tho elaims of 1y, of the Veterans’ Administration, sec
private ereditors, and, therefore, although §§ 64, 66, supra.

he sovereign was not expressly named, it v o
would seem its elaims would he included 38 CFR, § 2.1003.

therein, It was evidently so intended be- 838 CFR, § 2.1004 (Cum Supp).
[Vet]—5 65 )
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§§ 84, 65 AMERICAN LAW OF VETERANS

ity to determine questions of service conncetion, to determine the necessity

for and type and sufficiency of examinations and re-examinations; to determine

and evaluate the disability resulting from each and all diseases and injuries
and to perform certain other duties.®

’

§ 84. Notice to Claimant of Disposition of Claim.—In every instance where
a claim is disallowed, the veteran or bis duly authorized representative will
. be notified of the action taken !

5. FINALITY AND CONCLUSIVENESS oF DEecision ; Review By CourTs

§ 85. Generally.—Tederal statutes provide that, notwithstanding any other
provisions of law, except as to claims for Government and National Service
life insurance,! the decisions of the Administrator of Veterans’ Affairs-on any
question of law or fact concerning a claim for benefits or payments under any
act administered by the Veterans’ Administration, shall be final and conehy-
sive, and that no other official or any eourt of the United States shall have
power or jurisdiction to review any such decisions !® Congress has the power
to make the decisions of the Administrator final and conclusive.!?

A decision of a rating board of the Veterans’ Administration is given final-
ity by administrative regulations .4

38 CFR, § 2.1005 (10 Fed. Reg. 2479;  Veterans’ Affairs, based on the presump.
effective March 3, 1945). tion arising from seven years’ unexplained

1038 CFR, § 3.1200. In all cases in  absence, shall be final and conelusive. 38
which a elaimant appears personally be- USC, § 322 (June 5, 1942, chap. 351, 56
fore a rating board, he will he informed Stat. 325). L
of the deeision reached and the reason The decision of the Administrator of
therefor. He will also be ndvised upen  Veterans’ Affairs, concerning a claim for
completion of adjudicative action of the bC‘_n?ﬁtS or payments under any act ad-
result and provisions thercof, and his en- ministered by the Vetemns’_Admm}sfr:p
titlement or nonentitlement thereunder, as  tion, is final and conclusive. - United
well as of his right to appeal. 3% CFR, States v. Judewiez (1942; DC) 45 F Supp
§ 2.1007 (Cum Supp). While a failure to  787. And see United St'ates v. Scotf
receive written notice of right to appeal, (1885; CC) 25 F 470; United States v.
and of time therefor, will not extend the Brownley (1940; DC) 34 F Supp 923. See
time for filing an appeal, it will not pre- also § 86, infra.

clude an administrative review in a meri. 3Van Horne v. Hines (1941; App

torious case upon a proper authorization. DC) 122 F2q 207 (writ of eertiorari

Ibid, denied in (1841) 314 US 689, 86 L ed 552,
1Tn this connection, see §% 540 et seq, 62 S Ct 360). And see Ex parte Rickell's

infra. Estate (1930) 158 Md 654, 149 A 446, See
1238 USC, § 11a-2 (October 17, 1040, 8lso § 86, infra. _

chap. 893, § 11, 54 Stat. 1197). 1438 CFR, § 2.1008, provides that the

Public Law No. 2, 734 Congress, pro- decision of a duly constituted rating

vides that all deeisions rendered hy the board, in a case PTOP?F].V before the hoard, 3

Administrator of Veterans’' Affairs under Will be final and binding upon all field
he provisions thereof or the regnlations offices of the Vetera.n;’ Administration
issued pursuant thereto shall he fina) and  &nd not suhject to revision except by duly
conclusive on all questions of law and fnet, constituted appellate authoritias, or as
and that no other official or court of the provided in § 2.1009. And 38 CFR. § 3.-
United States shall have jurisdiction to 1330 provides that a decision of a rating

review by mandamus or otherwise any  board unappealed within one year shall be -

such decision. 38 USC, § 705 (March 20, final

1933, ehap. 3, title I, § 5, 48 Stat. 9). The circumstances under which a revi-
Another statute specifically provides sion of rating board deeisions may be had

that, except in insurance eases, a finding are outlined in 38 CFR, Cum Supp, § 2.

of death made by the Administrator of  1009.

66 [Vet]
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IT. ADT\[INI."I'R;\’1‘[(')N, CLAIMS AND PROCEDURE
§ 86. Actions in Courts, Generally. is.

$§ 86, 97

-~The decisiony of administrative offi-

“ers i connection with pensions were held 1o be beyond the scope of judieial
review long hefore the enactment of the statutes now in foree, 18 Under the

present Federal statutes now in effect, 7

decisions of the Veterany’ Adminigtra.

fion upon questions concerning pensions, compensation :levzmces, and gpe-
cial privileges, all of whieh are gratnities, are final and not subjeet to judieial

review 18

The statutes have the effect of depriving the Federal conrts of any jurisdie-
ton over decisions of the Administrator of Veterang’ Aflairs, and extend to
“very final decision of {he Administrator in relation to benefit payments in
the nature of gratuities.?®  Ag tq gratuities payable to veterans, Congrogs hag

the power to deny judicial review of

the decisiong of the Administrator 20

The stivtutes are held to preclude judicial relief from decisions of the Adminig-
frator, even where suech decision is wholly unsupported by evidence, wholly
‘lependent upon a question of law, or ¢learly arbitrary or capricions.!

§ 87. Mandamus.——[t iy well settled, of course, that the courts have the pow.
or toissue the writ of mandamus to compel administrative bodies, boards, and
COmmissions to aet and to exercise their powers and perform their plain min-
sterial duties? [t was formerly held that while the courts would not control
the exercise by the Commissioner of Pensions of hig diseretionary powers, it
wonld ecompel the performance of purely ministerial duties.® Under the pres-

¥ The suhject of suits in court on Na-
tianal Serviee life insurance is discussed
in seclions 540, ot seq, infra,

B nited States ex rel. Dunlap v. Blaek
(1888) 198 13 40, 32 [, ed 354, 08 ¢t 12
Batly v. United Statos (1881) 17 ¢t Q1
LHE; Stokely v, De Camp (1849) 2 Grant
Cas (Pa) 17,

Asxtated by the court in United States
v Seott (1885 CC) 25 F 470, “Nothing
v plainer than that the Interior Depart-
ment s a speeial tribunal of judieial or
quast ndicial powers appointed hy law to
wseeriain and determine all facts, and to
sdjudicate and allow g pension to the par-
ty eatitled, and that it action is final and
conelusive,”

The reneral subjeet of judieia] review
" decisions, on merits, of elaim npon puh-
e pension fand, including pensions  to
velterans, s treated ip an annotation in
H7 ALR 1108,

738 USC, §% 11a-2, 705. Qee § 95, su-
jrra,

" T'nited States v, Robinson (1939; cCA
9th) 103 F2q 713.

" Van Horne v, Mines (1941 App
by 122 Fad 907 {writ of certiorari
denied in (1941) 314 GS 6389, 86 I, ed 552,
“2 S Ct 360).  The court said: “There
“#it he no doubt that veterans’ benefits
ste o uratuities and establish no vegted
vichis in the recipient,
being so, such benefits may be withdrawn

W uny time by aet of Congress, and to

67

make the withdriwal effective, Congress
may in turn withdraw Jurisdiction from
the eourts over decisions of the Admin-
istrator in relation thereto” And it wag
held not to he of any consequence that
the aet beeame cflective after the trial
in the court helpw and during the penden-
ey of the appeal. T the same cffact iq
Smith v. Uniteq States (1936; CCA 8th)
83 ¥'2d 631,

It was stated hy the court in Lynch v,
United States (1934) 292 Usg 571, 78 1 ed
434, 51 8 (¢ 840, that the purpose of 38
USC, § 705 appeared to have heen to re-
maove the possibility of Judieial relief ip
that elasg of cases invo!ving’ gratuities to
veterans, even under the speeial circun-
stanees shggested in - Croneh v. United
States (1924) 266 U 180, 69 1, od 233,
8 Ct 71 Silverschein v. United States
(1924) 266 US 221, 69 T, od 256, 45 S Ct
695 and United States v. Williams (1929)
278 US 255, 73 I, od 314, 49 3 Ct 97.

20 Barnett v. Hines (1939) 70 App DC
217, 105 F24 96 (writ of ¢ rtiorari denied
m (1939) 308 US 573, 84 ‘i. ed 480, 60 S
Ct 88); Van Horne v. Hines (1941; App
DC) 122 Foq 297, Sce also § 85, supra.

! United States v. Mroch (1937; CcA
Gth) 88 F2q g8s.

#34 Am Jur, Mandamus, §§ 126, 127,
334 Am Jur, Mnmlnmm, § 153,

Pensions was in charge of the administra-
tion of pension affairs, it wag settled by

o

i




§ 83 AMERICAN LAW OF VETERANS

ent statutes,* mandamus will not lie to review. control or upset the decisions
of the Administrator of Veterans’ Affairs. Mandamus will not le to compel
the Administrator to resume payvment of benefits to a veteran, although the

stoppage thereof was wrongful.®

§ 88. Bcope and Limitations of Rule Against Court Action.’—Finality and
conclusiveness are aceorded decisions of the Administrator by state courts as
well as by Federal courts.” By treating as conclusive the decisions of the Ad-
ministrator, state courts avoid “the absurdity of the state courts attempting
to interfere in a field where the Federal courts have been precluded”® And
a state court may refuse, by indirection, to review or re-examine a decision
of the Administrator by adjudicating the right to veterans’ benefits as be-
tween two individual litigants or by enjoining one of the litigants from claim-
ing the benefit.®* The decision of the Administrator as to the unlawfulness of

the Supreme Court that mandamus wonld
not lie to compel him to allow a pension
elaim, where he did not refuse or fail to
act, but deeided adversely to the claim-
ant.  United States ex rel. Dunlap v.
Black (1888) 128 US 40, 32 L, od 354, 9 S
Ct 12. The court said: “Whether if the
law were properly before us for consider-
ation, we shonld be of the same opinion,
or of a different opinion, is of no conse-
quence in the doeision of this ease. We
have no appellate power over the Commis-
sioner, and no right to review his decision.
That decision and his action taken there-
on were made and done in the exercise
of his official functions. They were by
no means merely ministerial acts,”

Where, however, the Secrctary of the
Interior overruled the decision of the Com-
missioner of Pensions, and decided that
the elaimant was entitled lo pension, it
was held that mandamus would lie to com-
pel the Commissioner to carry out the de-
eision of his superior. United States ex
rel. Dunlap v. Black (1888) 128 US 40, 32
Led 354,985 Ct 12

438 USC, §§ 11a-2, 705.
supra.

® Van Horne v. Hines (1941; App
DC) 122 Fod 207 (writ of certiorari
denied in (1941) 314 US 689, 86 L ed 552,
62 S Ct 360).

Under a prior statute, no court might
control the action of the Administrator of
Veterans’ Affairs by mandamus, in the
absence of capricious or arbitrary rulings.
United States ex rel. Bowling v. Hines
(1931) 60 App DC 180, 50 F2d 330.

It was held in Hines v. United States
(1939) 70 App DC 206, 105 ¥2d 85, that
where nothing remained to he done by the
Administrator exeept the purely ministe-
rial duty of making pavments to a vet-
eran, that duty could be commanded by
mandamus. And mere ministerial duties of

See § 83,

68

the Administrator of Veterans’ Affaivs, en-
Joined upen him hy statute, were held to
be enforeeable by mandamus, at least in
so far as they relate to government insur-
ance, which may be made the subjecl of
court action. TUnited States ex rel. Lyons
v. Hines (1939) 70 App DC 36, 103 F2d
737, 122 ALR 674.

But it was observed in Van Horne v.
Hines (1941, App DC) 122 F2d 207,
that 38 USC, § 11a-2, supra, was ap-
proved about a vear and a half after the
decision in Hines v. United States, supra,
was sponsored by the Veterans’ Adminis-
tration, and was clearly intended to stop
the gaps created by that decision.

8 As to the distinetion hetwben more
ministerial acts and decisions or acts in-
volving judieial diseretion, as regards the
Jurisdiction of eourts, seo § 87, supra.

7See Corkum v. Clark (1928) 263 Mass
378, 161 NE 912. 2

8 Re Rosa’s Estate (1939) 172 Misc 808,
16 N'YS2d 285. The surrogate pointed out
that “questions involving the detormina-
tion of the Federal department, made finnl
and conelusive hy Federal statutes, arc
not justiciable in the courts of this state”.

81t was held in Corkum v. Clark (1928)
263 Mass 378, 161 NE 912, that the quoes-
tion whether one claiming a pension ns
the widow of a war veteran was entitled
thereto was a matter exclusively within
the jurisdietion of the Federal adminis
trative officers and that a litigant could
not ohtain relief in the state court from
a decision of the Veterans’ Bureau and
the Commissioner of Pensions that the
plaintiff was not the lawful widow of the
veteran. And the court held that as it
could not do this directly, it could not do
so by indirection through enjoining the
defendant from making a claim for the
pension, and that it would be, in sub-
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B of fact and of law, has been helq to
- to recover baclk such payments, 19

However, where awards of isability o
Administratinng
upon a fine impos

held by the Veterans’
Compteoflep General,

11 ADMINIS’I‘R/\TION, CLAIMS AND PROCEDURR

and weapp applied,
ed on the veteran

859

Pavments of henefity to 4 veteran, alleged to have heen made undey 3 mistake
be conclusive in an aetion in a state court

ompensation dne a veteran were with.
by direction of the
by the United Stateg

Ha eriminal Prosecution, on the erroneons theory that the Government had a

right to set off jrs elaim against the awards, the
action in the Court of Claims to recover

rizht to maintain an
the awards.®

veteran was held to have the
the amount of

6. Reorexivg or RrcoNsprrarron OF CLAIM oN Nipw EvaNcm;
Rrvision op Decrsion

i § 89, Generally.m'[ndependenﬂy of the right to
: Provure 4 reconsideration of his claim on new or
and pertinent evidenge may he
will be considered hy
and an appropriate determination made.13

tional materjg]
F . period, and if submitted,
A jurisdietion

appeal, a elaimant may
additional evidence.  Addi-
submitted withip the appeal
the rating ageney of original
New evidence relat-

ing to the same factual basig will be treated ag a new claim and wijj have all

the attributes thereof 14
. mission of new evidence

danee, ng mueh g review of the deecision
s the administrative officers for the court
ty compel the defendant o account for
tho sums  recoived a8 pension on  the
vround that she wag not entitled thereto,
A% Lo adjndieate directly by mandate to
the wdministrative officers respecting the
persen to whom they should make the
pryments,

2 Re Rosa’s Estate (1939) 172 Mise
08, 16 NY'S$2d 985,

“:\IcEIhnncy v. United States (1944)
01 Ct ¢ 236, he court waid: “These
Aets malke (he decision of the Adminis-
frator of Veterans Alfairs fnal and eon.
slusive on g questions of law and fact
Concerning g elaim for henesits’, hut
plsintiff is not contesting the Administin.
tor's decision on his elaim fop henefits.
He necepts it und sues on it. What he
dnes question is the netion of the Admin.
Birator and the Comptroller General in
doing something outside of the veternng’
Aola, the setting off of amounts admitted-
Iy due bim under those Acts against an
retenncous  demand against him.  The
tight to decide sueh a question ig not con-
ferved on the Administrator.”

" The subject of appeals is treated in

1% o0, ot seq., infra,
14 (FR, § 3.1333. The submission of
abditional evidence will not, however, ox-
<o dend the period within which an appeal
- omay he taken, the appea] period in ‘any

[T B o e T —

Rl i TS,

The procedure followed in connection with the gyl.
is treated in Veterang’ Administration regulations.1s

event Leginning to rup ag of the date of
notice of the original deeision. Ibid.

138 CFR, § 3.1201.

1538 CFR, § 3.1201, is as follows: “Neyw
and materia] evidence, relating to the same
factual hasis (such ag, in the case of 5
living veteran, the same discase or ip.
Jury) as that of the disallowed claim, sub.
mitted subsequent to the final disallow-
ance of the claim, wil) constitute a new
claim and have all the attributes thereof ;
Provided, That the evidence or the ae-
companying communication meets the re-
quirements ag t what shal] constitute an
informal elpim under § 21027, and will
be handled gs follows

“(a) Where the benefits claimed were
denied previously by an adjudicating
ageney or original Jjurisdiction and where
no appeal to the hoard of veterans’ ap-

denee will be referred to the appropriate

- adjudieating agency of origina] Jurisdie-

tion which wil] determine whether the evi-
dence is new and materig) and, if deter.
mined to he so, will proceed with adjudi-
cation upon the hasis of all the evidence,

“(b) For the Purpose of this seetion g
formal application will not be required,
but where informative data comprehend-
ed in the questiong enumerated in the ap-

e ——— g
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§8 90,91 AMERICAN LAW OF VETERANS

Evidence which jg solely cumulative op repetitions in character will not
serve as the basis for reconsideration of the previous decision. When evidenee
relates to the same specifie fact of which proof was before adduced of g like
character it is cumulative but not when it relates to a new faet respecting the
general question oy point in issue, Ty constitute materig) evidence the fac(g
offered must relage and go to the issue, or have a legitimate ang effective in-
fluence or bearing on the decision in questjon 16

Under certain circumstances, g rating board of the Veterans’ Adminijstra-
tion may reverse or amend a decision of that or another rating board 1”

7. Arprarg
a. IN GeEnEegar,

§ 90. Generally: Matters 8ubject to Review.“—-Provision is made for the
review, by appeal within the Veterans’ Administration, of decisions on elajmg
within the jurisdietion of the Administration, All questions on ¢laims involy-
ing bhenefits under Jaws administered by the Veteransy’ Administration are sub-
Jeet to one review on appeal to the Administrator of Veterans’ Affajps 19 In-
terested persons have g right to a review of g veteran's discharge or dismissal
from service,20

§ 91, Regular Order of Review; Advancement of Hearing, Cases received
for review on appeal will ordinarily be considered and decided in regular or-
der, aceording to their places on the docket, Howevcr, for cauge shown, a cage
may be advanced on motion for earlier consideration and determination. A

propriale application form are considered pellate authority, unjess such reversal or
essential to furiher adindieative action in amendment  is clearly warranteq by a
the claim, the informative data will be re- change in law or by a specifie change in
quired. Interpretation thereof specifically provid-

“(e) Awards pursuant to elaims eom- ed for by the Veterang’ Administration,
prehended under this section will he gov- There may be sueh reversal or amendment,
erned by the provisions of § 35.021, effce- where it is obviously warranted by a elear
tive laws, and § 31232 relating to the ef- apg unmistakable error shown by the evi.
feetive dates of awards based upon origi-  dence in the file at the time the prior de-
nal claims: Provided, That new and ma-  eision Was rendered. The procedure fol-
terial evidence received prior to March 19, lowed by the Veterans' Administration in
1935, will be construed as a claim effec. such a review oy reviston is treated in
tive as of Mareh 19, 1935, if a request for considerahle detail ip this regulation,
consideration ig submitted within 1 year 8 Questions as to review by courts of
from the date of receipt of the evidence, decisions of the Administrator of Veter-
or Mareh 19, 1935, whichever is the later o Affairs, ave treated in sections 85 et
date, 5eq., supra,

“(d) Deecisions of adjudicating agencios ¥ Vets Reg No. 2 (a), Part II, par. L.
of original Jurisdietion do not becqme Such appeals are heard by the Board of
final until the expiration of the time with- Veterans’ Appeals at the Central Office of
in which an appeal way be filed. Accord- the Veterans’ Administra%&'ee §§ 03
ingly, evidence received prior ‘to the ex- #t seq., infra, =
piration of the appeal period will be co- It is provided in 38 USC, § 114 (July 3,
sidered by the adjudicating ageney of 1930, chap. 863, § 2, 46 Stat. 1018), fhat
original jurisdiction and an appropriate  «,)) fina) decisions oy orders of any divi.

determination made.” ston, hurcan. op hoard in the Veterans'
1633 CFR, § 3.1205. Administration shall be subjeet to review,
738 CFR. § 21009, This regulation  0i. appeal, by such Administrator”,

provides that no rating hoard will reverse * Reviews of the types and grounds of

or amend, except upon new and material discharges are conducted by the War and
evidenee, a decision rendered by the same Navy Departinents, respectively, and are
Or any other rating board, or hy any ap-  treated in sections 196 et seq., infra.
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mation for advaneement will be granted only in cases involving (he Interpre-
tution of law of general application affecting other claims, or for other suff-
crent cause shown !

b. Boawp op VETERANS APreaLs

y 02, Generally; Creation and Composition of Board.—A Board of Veter-
5" Appeals has been ereated under the administrative contro] and supervi-
“aon of a ehairman directly respongible to the Administratop of Veterang’ Af.
fivs. The Jaw provides that the Board shall be composed of g chairman, a
Viee chairman, and not more thay thirty associate members, and such other
prafessional, zuiministrative, clerieal, and stenographie persounel as may he
HECCSKATY ) condneting hearings and considering and disposing o appeals,
Membors of the Joard, including the chairman and the viee «hnirm:m, are ap-
pomted by the Administrator with the approval of the President.?

The chairman jg authorized to divide the Board from time to time into see-
tions of three wembers, to assign the membery of the board thereto, and to des-
irrnate the ehief thereof, A regulation governg the proceduye of the Board
andl the manner of itg deliberations.?  The determination of the section, when
Unanimously eonenrred in by the members of that section, constitntes the fingl
determination of the Board, exeept that the Board, on ijtg oWn motion, may
vorrect an obvious error in the record, or may, upon the hasis of additional
otlicial information from the War or Navy Departments, reach a contrary con-
clusion #

¥ 93. Jurisdiction of Board; Finality and Reopening of Decisions.—A |
estions in connecetion with elaims under laws administered by the Veterans
Mdministration are subjeet to one review on appeal to the Board of Veterang’
Appeals® The Board has general appellate Jurisdiction of questionsg relating
t claims under sueh laws.® The Board hag authority to correct errors in eon-

'Veots Reg No. 2 (), Part 17, par. IX. and shan make a veport of any sneh de-
The motion [or wdvianeement must set termination, whijeh report shall constitnte
torth sieeinetly the eronnds upon which g iyl disposition gp the proeeeding.,
i based.  Ihid. The determination of the section, when

ERTN Ree No, © (), Part II, par. L. un:mimousl:v conenrred in l)y‘th(» nu-mhm:s

MWets Reg No. 9 Part 11 I of the seetion, shall be the tina) determi-

s Reg No. ,(‘1)’ 2 v bar. [, nation of the honrd exeept that sueh hoard
iravides in part as follows « “TE a seetion
e result of o vacaney or ahsenee or iy-
hility of a memhoer assigned thereto to
wrve thereon ig composed of a numhber of
wemhers Jess than designated for (he see-
T the chaivman may assign other mem.-
hers to the seetion or direet the seetion to

PUs error in the veeord, or may npon the
hasis of additional  offieinl information
from the War o Navy Departmont reach
A contrary conelusion, In the event of 5
disagreement among the memhers of the
’ : ) section the coneurrenee of {he ¢hairman
proeecd with the Lransaction of l)llSll:l(‘SS with the majority of members of snah sec-
withont awaiting any additional assign- g shall constitute the final determing.
went of  memhers thereto, A hearing tion of the hoard subject to correetion
doeket shall he maintained ang formal only on 1 showine of 'ol)\riOIJS orror 5
iecorded hearings shall he helq by sueh when in thé opini?sn of the bonvd, a :‘:on-
meseinte memher or members as  the trary conclusion is justified on the hasis
Jinbman . may designate, the  asso. of additional offieia) information furnished
“uile member op members heing of the by the War or Navy Department.”

weetion which will make final determina- Thiq
fon in the elaim. A section of the hoard . UG
sl make o determination op any pro- See § 90, supra.

cerding instituted before the hoard and 8 Vets Reg No. 2 (a), Part II, par. IT;
iy motion in couneetion therewith as- 38 CFR, § 30,9800, .
wened to sueh seetion by the ehaivman Exclusive jurisdiction for the review of
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§94 AMERICAN LAW OF VETERANS

nection with any question.at issue?

The several titles of the Servicemen’s Readjustment Act of 1944, involving
different types of veterans’ benefits, are not placed on the same basis so far
as concerns the right to appeal. Decisions on questions of basie eligibility are

subject to appeal to the Board of Vet

erans’ Appeals, as a matter of right,

whether the elaim is under Title 1L, relating to education and training, Title
ITI, relating to Government guaranty of loans, or Title V, relating to unem-
ployment allowances®! And as to Title II, relating to eduecation and training,
all decisions on eclaims rendered by agencies of original jurisdietion are sub-
ject to appeal as a matter of right and aceording to the regular appeal ma-
chinery of the Veterans’ Administration.? However, on questions other than
that of basie eligibility, appeals from decisions under Title IIT -relating to
loans, or under Title V, relating to unemployment benefits, are on a different
footing, There is no appeal to the Administrator as a matter of right in such
cases.  Appeals in these cases are allowed only in the discretion of the Ad-
ministrator, and he may designate the tribunal or officer to consider such ap-

peals.1®

When a claim is disallowed by the Board, it may not thereafter be reopened

and allowed, except that where subseq
evidence in the form of official reports

uent to disallowanee new and material
from the proper service department is

secured, the Board may authorize the reopening of the claim and may review
the former decision.’! The Board is bound by the regulations of the Veterans’
Administration, instructions of the Administrator of Veterans’ Affairs, and
the precedent opinions of the solicitor of the Veterans' Administration.?

¢. APPLICATION For REViEW

§ 94. Generally; Time and Manner of Filing.— Applications for review on
appeal, with certain exceptions,’® must be filed within one year from the date
of mailing of notice of the result of the initial review or determination® If
no application for review on appeal is filed in accordance with the regulation
within the time limit specified, the action taken on the initial review or deter-
mination will become final and the claim will not thercafter be reopened or al-
lowed, except under the cireumstances discussed above? -

emergency officers’ retirement claims cov-
ered by section 10, Public Law No., 2, 73d
Congress, is vested in such persons as shall

- be designated by the Administrator of

Veterans’ Affairs. Following initial de-
terminalion, the same rules and regula-
tions governing applications for review to
the Administrator of Veterans’ Affairs as
provided in this regulation will be ap-
plied.. Vets Reg No. 2 (a), Part I1, par.
Iv.

738 CFR, § 309804, is as follows:
“The Board of Veterans’ Appeals shall
have authority to correct elear and un-
mistakable errors in any question at issue.
If the board finds a clear and unmistak-
able error on any question not at issue,
such error will be brought to the attention
of the proper service by memorandum
from the chairman of the board.”

® Admr Dec 618 (Jannary 12, 1945). Ap-

peals in such ecases are pursuant fo the
provisions of Vets Reg No. 2 (a). Ibid.

? Thid.

10 Admr Dee 618 (January 12, 1945).
See, in this conncetion, divisions VI and
VI, infra.

1 Vets Reg No. 2 (a), Part II, par. I1.

12 Thid.

13 The exceptions relate to simultaneous-
Iv eontested claims, and are discussed in
§ 96, infra.

12 Vets Reg No. 2 (a), Part II, par. IIT.

Application for review on appeal, filed
with the aetivity which entered the denial
of eclaim, which is postmarked prior to
the expiration of the one-year period, will
be accepted as having been fled withir
the time limit. Thid.

18 Thid. The exceptions are discussed in
§ 43, supra.
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II. ADMINISTRATION, CLATMS AND PROCEDURE §8 95, 98

If application for review on appeal is entered within the specified time lim-
it, a reasonable time thereafter will be allowed, if requested, for the perfee-
tion of the appeal and the presentation of additional evidence before a final
determination or decision is made.!®

The application for review must be filed with the activity, board, or unit
which entered the denial of the elaim.!” An application will not be entertained
unless it is In conformity with the regulation.® The application may be made
b on a form furnished by the Veteruns’ Administration.!?

§ 95. Allegations, Form and Contents.-—The application for review on ap-
peal should be made in writing,* and must state the name and service of the
veteran on whose service the claim ig based, together with the number of the
claim and the date of the action from which the appeal is taken, and must
elearly identify the benefit songht! The application should contain specifie
assignments of the alleged mistake of fact or error of law in the adjudicatlon
of the claim. Insufficiency of the application in this respect is a ground for dis-
missal.? The appeal may be perfected on a form furnished by the Veterans’
Administration.3

§ 98. Simultaneously Contested Claims.—Where there are simultaneously
contested claims, of which one is allowed and one rejected, the time allowed
for filing an application for review on appeal is gixty days from the date of
mailing notice of the original actiou to the claimant to whom the action is ad-
verse. In such cases, the Veterans’ Administration will promptly notify the
parties in interest of the action taken.t :

Upon the filing of an application for review on appeal in simultanecusly con-
tested claims, all parties other than the applicant for review, whose interests
may be adversely affected by the decision must be notified of the substance
thereof, and allowed thirty days from the date of mailing such notice within
which to file brief or argument in answer thercto, before the record is forward-
ed on application for review.? '

18 Vets Reg No. 2 (a), Part IT, par. 11T
17 Vets Reg No. 2 (a), Part II, par. II1.
8 Vets Reg No. 2 (a), Part 11, par. XI.
18 This form, No. P-9, is set out on page
125, infra. :

® Vets Reg No. 2(a), Part II, par. V.

1Vets Reg No. 2 (a), Part II, par. VIL
2 Vets Reg No. 2 (a), Part II, par. VIIL.
3Ree Form P-9, shown on p, 125, infra.

$ Vets Reg No. 2 (a) Part II, par. X.
Sueh notiees will be forwarded to the par-
ties in interest to their last known ad-
dress of record, and will invite attention

pcfson to be notified resides in a country
to which mails eannot be delivered, be-
cause it is enemy territory or is occupied
hy enemy forces (for example, the Phil-
ippine Islands during the Japanese ocen-
pation thercof). The deposit of notice in
the mail in such a ease would serve no
useful purpose, but wonld merely result
in the return of the notice to the Veter-
ans’ Administration. The requirement of
notice under such circumstances will be
met by placing in the file of the Adminis-
tration a notation that the notice is mot
being mailed heeause of the interruption
of mail service. Payment of the allowed
claim in sueh case will not be made until

to the faet that application for review
will not be entertained unless it is filed
within the sixty-day period. Ibid.

Effect of interruption of mail service.
While this regulation technically requires
a deposit of notice in the mails, this pro-
cedure may be dispensed with where the

the expiration of the sixty-day period.
Admr Dec 494 (July 4, 1942).

® This notice is required to be forward-
ed to the last known address of record of
the parties whose interest may be adverse-
ly affected, and such action will be suffi-
cient evidence of notice. Ibid.
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§§ 97-99 AMERICAN LAW op VETERANS

d. Wi1io May APPEAL; Erveer op ADMINISTRATIVE APrpay,

§ 97. General]y; Claimant, Guardian or Representative.aApplication for
review gon appeal may he made in wriling by the claimant, hig legal guardian,
or such acerediteq representative op authorized agent ag may he selected by
him. Ny more than gpe organization or agent will pe recognized at any one
time in the brosecution of g claim 8

§ 98. Appeal by Veterang’ Administration Officer.—Ap application fop re-
view on appeal may pe made by any member of certain Speeig] Review Boardg,”
and by such officials of the Veterany’ Administratig,, 4s are designated by the
Administrator of Veterang' Affairgt

§ 99. —Effect of Administrative Appeal; Merger in Veteran’s Appeal— Ay
application for review on appeal by an official of the Veterany’ Adminixtration
will not operate to deprive the claimant of the right 1o review on appeal s
Where an administrative appeal iy entereq and therg iy also entered, priop to
the release of the case folder to the Board of Veterang’ A])peals, an appeal by
the claimant or hig representative, the admiuistrative appeal will be treated
as merged in the claimant’s appeal, and the case will he handleq accordingly 1o

¢ Vets Reg No. o (a) Part II, par. v, eonsidered necessary,  The bearing wip
7See Vets Reg No. 2 (a), Part IIT. not be aecceptod to Serve as a basis {op
8 Vels Roe No. 9 (a), Part I1, par. VI. Teversal of the ma‘)‘on.ty decls;qu, but sueh
pplinationhin such g C’HSL’ must he made  2ction as may he mdlpntvd‘wm he taken
within the time limits pointed out in  Where new ang material evidence i sitb-
§§ 94, 96, supra, mltte{i or wherc the further develop{nent
38 CFL, § 2.1005, is, in part, as follows: of evidence would appear to he advisable
“(d) In the event of 4 dissenting opinion  On Inform‘ntlon submitteq by or in behalf
by a rating specinlist or a member of the of the claimant, 4 transeribed record of

central disahility board, no Payvment wil]
be made baseq upon the deeision, untj) it
28 heeny authoritatively determined
whether an appeal will be taken. If ap-
peal from any decision ig taken by the ag.
Judieation officer, the manager, or the ] 1t . 15 i
chief, elaimy division in eages adjudicateq  Peal, anc the two appeals Will he mergeq
by the central disability board, no change  and considereq In aceordance with the pro-

t Lo 0@ 1
N payments, based op the deeisiop ap- Visions of § 3.132s.

-informed of the administrative appeal,

¢ claimant oy hig representative olpcts
to present additiong} evidence or argument
in support of the administrative appeal,
such election will be deemeq to be an ap-

bealed from, wil] pe made until a doejsion ® Vets Reg No. 2 (a), Part 11, par. V1.
IS rendered by the Board of Veterang’ A 10 The regulation on thig subject, 38
peals and the case file ig returned to the CFR, § 3.1328, is as follows: «jf arf ad.
appropriate activity., minjstrative appeal is entereq and there

“(e) If it ig decided that an appeal is g also entered PTIOT to the relogse of the
to be taken by the adjudieation officer, cpge folder to the chairman of the Board
the manager, o the chief, elaims division of Veterany Appeals, an appeal by the
in eentyy] office cases, the elaimant o his  claimant or his accredited representative,
representative wil} b promptly informeq the administrative appeal will be consid-
coucerning the question gt igyye and con-  ereq 45 merged iy the claimant's appeal
cernine hig right of appearance or Tep-  and the cage will be handleq in accordanee
resentation betore the rating board o the  with pProcedure governing appeats bv
Board of Veterang’ Appeals. Ag provided claimants o their aceredited Tepresenta-
i eurrent adjudication brocedure the tives. In the event the ease file iq re-
formal hearing in the field office will be  coived by the Board of Veéterany’ Appealy
in liey of 5 formal hearing betore the by reason of an administrative appeal, but
Board of Veterans’ Appeals €Xcept in the prior to the rendition of appellate decj.
unusual ease when 4 Special appearanee sion_in such 5 case there is receiyeqd in
by the veteran or hijg representative before the Board of Veterans’ Appeals an apneal
the Board of Veterans’ Appeals may be entered by the claimant or his aceredited
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IT. ADMINISTRATION, CLAIMS AND PROCEDURE §§ 100, 101

In the event of an administrative appeal, no change in Payments based gn
the result of the review or determination will be made until a decision 18 rend-
ered by the Board of Veterang' Appeals !t

C. Payment OF CLAIMY oR Bnnmpn's; Recovery Back

§ 100. Generally.«~Pensions, insurunee, and other allowanecag and benefity
provided For by laws administered by the Veterang’ A(Iminixtmtim), are paid
hy chegley drawn, parsuant to certification by the Administratey ol Veterang’
Affuirs, by the Treasury Depurtment, and are bayable by the ’l‘remnrcr_of the
[Thited States,13 Cashiers nt Veterang’ A,dministmtion faeilitiog ape author-
ied to cash Government cheeks in favor of hospitalizeq and domiciled benes-
ciaries.1s ,

Tnder same circumst:mees, payments of benefits due bersons undeyp disabjl-
ity are made to his gnardian or other ﬁduciary,“ and in some instancey insti-
tutional awardy are made on behalf of such pergong 18

§ 101, Time, Medium and Manner of Payment.— A noted above 18 Payments
of veterany’ henetits are made by checksg drawn on the Treasnrer of the Tnited
States, pursuant to certification by the Administrator of Vetorang Affairg2?

Such cheelg are transmitted by mail to the payee thereof at his last known .

address 18 h., envelope or coyep Mmay bear a notige prohibiting the delivery
thereof if the addressee hag died or removed, or, jn certain eages, where the a4.
dressee, a widow, hag remarried !¢ Payment of Pensions are required to he

representative, the administrative appeal 363, §2 16 Stat. 1016; June 3, 193¢,
will be considored As merged in the elajm. chap, 432, 8 1, 19 Stat, 1396).

Mmt’s appeal ang the procedure Koverning 18 Yhid.
appeals by elaimants or theiy aceredited 938 ngc § 50, is, in part, as follows.
3 s § 50, is, art, as :

fepresentatives will he for applieation. Anp
administrative appeal will not he merged
with a claimant’s appeal if the matteps in
ixsme refer ty the application of different
statutes and the regulationg 1ssue@ pur- notice and containing any such ehook

snant thereto,” (exeept that in the case of checks in pay-

1133 CFR, § 3.1329. ment of allowanceg and  henefitg other

12 34 USC, § 50 (Anrast 17, 1912, chap,  than pensions, ¢ompensation op in.wm'ance,
01,8 3, 37 Star, 312; May 29, 1920, chap.  the prohihition shall apply anly in «o Far
48111 Stat. 65.1, July 3, 1930, chap, .4 the Administrntor of Veterany' Alffairy
863, § 2, 46 Stat. 1016; June 3, 1936, chap.  deems it neeessary to protect the United
182, § 1, 49 Stat. 1396). States agninsg loss), to Y person whom.

BYA Sery Let, June 7, 1945,  Cash. soever, if the addressee hag died or re.
iers ave directed to exercise eare in the moved, or in the case of a widow helieyag
lentification of benefieiaries who Present by the postal employee intrusteq wit, the
cheeks to hae eashed.  Thiq, delivery of such mail to have remarried

A beneficiary cashing a check at a Vet (unless gueh mail iy :ulrll'mfm«l by the
erans’ Administration facility may make United States 1 the name whiel the wid
wrangements to reepjye a part of the ow shall have acquired hy remarriage) ;
Proceeds in eash and to transmit the re. and the postmaster I every such epge

‘Postnmh'ters, delivery elerks, Jotrop ear-
riers, and g other posta] employees are
prohibited from dalivering any mail ad.
dressed by the United States bearing syel

mainder to o dependent relative, Tbhid. shall forthwith return 51}011 "lll“v with a
Ha. o ] . statement of tha reasons for o doing, and
See §§ 122, o seq., infra, if heeause of deq th or remarriage, the date

15 See §§ 133, 134, infra, thm'f_rof. it known, Cheeksg returned gg

O herein provided op ceount of degth or
1% Soe 8 100, Snpra. remarriage shalj he eancelad ™
1738 USC, § 5o { August 17, 1912, chap, The Postal regulationg relating to the
401, § 3, 37 Stat, 312; May 29, 1920, chap, handling of pension majl gye embraced in
24, § 1, 41 Star 654; July 3, 1930, chap, 39 CFR, § 1219,
75
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IIANDBOOK roR SERVICEMEN AND SERVICEWOMEN 43

disability, reEravation, or death was SCTVICO-Conmect o within the
meanmg of such Jaws, Application for (hig henefis has to be made
within 2 yearg from date of mjury, dgernvation, or death, Seetton
of the nct of Marel 24, 1943, provides that where g person while
following a conrge of vaeationn] rehabiitation ags provided for in the
et sutfery an mjury or rgravation of an IMjury s the result of the
Pursuib of such course of voentional rehabilitacion and not the resnlg
ol his or her own miscondnct or such ijury or Rggravation resulia in
disability or deatly of such berson, the henefitg applicable to vetorang
of World War 11 shadl be nwurded in the sume manner and extent, gy
if suech disability, Ageravation, or death were SCIVICe-connect e within
the meaning of such lywy, Application for this benetit s to be
nuude within 2 years from the date of mjury, aggravation, or death.

237, Question. When g veteran dies ng a result of a disability con-
fracted in World Way- 1, or during peacetime, what are the imountg
payable to dependents?

Answer. When g member or former member of the armed foreeg
dies of a SCrVice-connected disability, hig widow, ehildren, and parents
may file claim for pension.  In case of death which hag been con-
nected with World Wy II service or extrahazardong service while
the United States Was ot engaged in war, {he (lepumvlmts—‘——-widow,
children, parents—are entitlod (o draw pension in amounts from $25
& month to an ageregate of $150.

In the case of 2 death whiel has been connected with service which
was rendered during a time of peace, and which Was not extrahazayd.:
ous, the depondcnts—~widow, children, parents—are entitioed to draw
Peusion in amounts from $19 & mont), to an nggregate of $11 5.

228, Question, Clan the children of veterans receive compensation
after reaching the age of 187

Answer. Yes; if they are pursuing a comrse of instruction in an
approved inst,it;ution, and until the completion of education, or trajy.
ing, but not aftep the ehild marries OT reaches 21 years of e which-
ever is the carlior date; or if prior to reaching the age of 18 the ehil-
dren become or have become perainnently ineapable of sell-support,
by reason of physical or menta] defect,

229. Question. What, Tecourse 18 open to g claimant whose elaim
for compensation Or pension has heen denied?

Answer. Claimants may appeal from decision rendered by a
rating board, provided tlie appeal is taken within L year; otherwise
the deeision hecomes final. The appeal application must 1o signed
by the claimant or his aceredite representative, and must contain
:‘Lllloged mistakes of facts op eIrors of law in the adjudieation of the
claim,

230. Question, Do the dependents of 4 member of the armed forces
who dies in serviee receive any other benefits?

Answer. Yes: hig dependents may he entitled to receive, in addition
to the payments made by the Veterang’ Administmt«ion, 6 months of
the service pPay at the rank of the member at the time of his death.
This benefit is administered by the department under which the mem.

€T Was serving.
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date of commencement of such absence. The act of March 7, 1942
(Public Law 490, 77th Cong.) as amended by the act of December 24,
1942 (Public Law 848, 77th Cong.) and by the act of July 1, 1944
(Public Law 408, 78th Cong.), applics.

AFFIDAVITS

To be of value an affidavit should clearly and concisely set forth the
facts sought to be proved. The use of legal headings and phraseology
should be avoided unless prepared by an attorney. If the affiant is a
layman, have him sct forth the facts as simply as possible, in chrono-
logical order, and with due regard to any necessary details. Al
affidavits from physicians should state whether the evidence is
furnished from office records or from memory. Such affidavits should
specifically show the symptoms and findings rather than merely a
diagnosis, since the former are facts and the diagnosis is an opinion.

Foreign  affidavits—Affidavits or other documents from foreign
countries in which the United States has consular representatives must
be executed before a United States consular officer in that country or
by or before an official of that country having authority for that pur-
pose. In the event the execution is by or before a foreign officer, the
signature of that official must be authenticated either by the United
States consular officer in that jurisdiction or by the Department of
State, except that documents submitted through and approved by the
Deputy Minister, Department of Veterans Affairs, Ottawa, Canada,
will be accepted without being authenticated in such manner.

Where there is no consylar representative, the signature and seal of
the official of the country may be authenticated by a diplomatic or
consular officer of a friendly country, or the document may be for-
warded to the nearest American consul for a certificate concerning its
authenticity.

CHAPTER XIV. MISCELLANEOUS PROVISIONS RELATING
TO BENEFITS ADMINISTERED BY THE VETERANS
ADMINISTRATION

APPEALS

Claimants may appeal from & decision rendered on any claim. Ex-
cept in simultaneously contested claims the appeal must be taken
within one year from the date of the mailing of the notice of the initial -
decision. The appeal must be filed with the Veterans’ Administration
office which has custody of the case file. If no appeal is filed within the
1-year period mentioned herein, the action taken becomes final and
the claim may not thereafter be reopened and allowed. This, however,
does not preclude the filing of a new claim provided it is supported by
new and material evidence. The requirement for filing an appeal
within 1 year from the date of the mailing of the notice of the initial
decision will be met if the appeal is postmarked prior to the expiration
of such period. The claimant may be allowed a reasonable period of
time after the filing of the appeal in which to submit additional
evidence or argument in support thereof.

In simultaneously contested claims (e. g., where husband or wife
contends that there was desertion on the part of the other spouse)
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where one of the claims is allowed and the other rejected, the appeal
must be filed within 60 days from the date of the mailing of notice,
In such cases, the law requires that nll claimants interested in the
subject of the appeal should be given notice of the original decision
and the appeal taken from it, and allowed thirty days from the date
of mailing of such notice to fle briefs ov arguments in answor to the
appeal.

M appeals must be mads in writing and must be siened by the
claimant, his guardian or representative.  The application for review
on appeal must state clearly the benefits sought and must contain a
specific assigninent of the alleged mistake of fact or error of law in the
initial decision.

When a eclaim is denied by the Board of Veterans’ Appeals, it may
pot thereafter be reopened or allowed except in ease of an obhvious
error in the record or where new and material information is receivod
from the War or Navy Department,

BENEFITS NOT SUBJECT TO TANXATION OR SEIZURE
et of August 12, 1985 as amended by the act of October 17, 1940

Section 3 of the act of August 12, 1935 (Public Law 262, 74th
Cong.) provides that payments of benefits due or to become due are
not assignable, and such payments made to, or on account of, a
beneficiary under any of the laws relating to veterans are exempt
from taxation, are exempt from the claims of creditors, and are not
liable to attachment, levy, or scizure by or under any legal or equitabla
process whatever, either before or after receipt hy the beneficiary.
This provision does not attach to claims of the United States arising
under such laws nor does the exemption as to taxation extend to
any property purchased in part or wholly out of such payments.
This section does not prohibit the assignment by any person, to whom
converted insurance may be payable under title TII of the World
War Veterans’' Act, 1924, of his interest in guch insurance to any
other member of the permitted class of beneficiarics.

The act of Qctober 17, 1940 (Public Law 866, 76th Cong.) added
other provisions to section 3 of the act of August 12, 1935.  Under this
amendment no collection by set-off or otherwise will be made {rom
any benefits payable under any law administered by the Veterans’
Administration and relating to veterans, their catates, or their depend-
ents, of any claim of the United States or any agency thereof against
{a) any person other than the indebted beneficiary or his estate, or
(b) any beneficiary or his estate, except amounts due the United States
by such beneficiary or his estate by reason of overpayments or illegal
payments made under such laws relating to veterans, to such bene-
ficiary or his estate or his dependents as such, If the benefits ba
yearly rencwable term, United States Government life (converted),
or National Service life insurance, issued by the United States, the
exemption will be inapplicable to indebtedness existing against the par-
ticular insurance contract upon the maturity of which the claim
is based, whether such indebtedpess be in the form of liens to secure

or, indebtedness arising from overpayments of dividends, refunds,
loans, or other insurance benefits.
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tecepted for the good of the service, The bar will not operate against
4 person if it is established to the satisfaction of the Administrator
that at the time of the commission of the offense he wasg insane. This
“tatute does not apply to any war risk, Government (comverted) or
national service life insurance policy. (38 U.S. (. 693g.)

Part B. Procedure for Adjudication of Claimsy

SECTION 909. BASIS FOR ADJUDICATION OF CLAIMS

The laws, leg
tions constitute the bhasis for adndicating claimg.

Following the enactment of legislation, the Veterans Adminis-
tration promulgates instructions required to place the law in effect,
In some instances such instructions are supplemented later, and finally
many of them become part of the present regulations and procedurs
of the Veterang’ Admnistration. = In many instances separate in-
structions are nog indicated and the law is placed in effect by immediate
amendments to the printed regulations and procedure. Tn addition
to the foregoing, questions arising under the laws give rise to opinions
of the Solicitor, many of which are precedent forming and when ap-
proved by the Administrator become Administrator’s decisions which
are printed for general distribution. In connection with ‘insurance,
there are court decisions which govern :1pFlication of the laws to
individual groups of cases. In addition, there are many instances
where authority exists to handle matters in more than one way; and in
such instances it is necessary for the Administrator to adopt one way,
which is then applied miformly, and which becones the policy. The
general practice is to adopt that way which is most favorable to the
veteran and his dependents.

gl precedents, regulationg and procedure, and instrye-

SECTION 910. DISALLOWED CLAIMS

When a claim is disallowed, the claimant or his duly authorized
vepresentative is informed of the action taken and of his right to
appeal from the decision rendered.

SECTION 911, APPEALS

All questions on claims involving benefits under laws administered
by the Veterans’ Administration are subject to one review on appeal
to the Administrator of Veterans’ A airs, decisions in such cases to be
macde by the Board of Veterans’ Appeals. The law provides that the
Board of Veterans’ Appeals shall be composed of g ‘hairman, a Vice
Chairman, such number of associate members as may be found neces.
sary not to exceed 50, and such other professional, administrative,
clerical and stenographic personnel as are necessary in conductin
hearings and considering and disposing of appeals. "Members of the
Board, including the Chairman and the Vice Chairman, are appointed
by the Administrator of Veterans’ Affairs with the approval of the
President (Public Law 425, 79th Cong., June 22, 1946). ) )

Applications for review on appeal (except in those cases involving
simultaneously contested claims) must be filed within 1 year from
the date of mailing of the notice of the result of the initial review
or determination. If no application for review on appeal ig filed
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within 1 year, the action taken on the initial review or determination
will become final and the claim will not thereafter be reopened or
allowed, except, where subsequent to such disallowance new and ma-
terial evidence in the form of official reports from the proper service
department is secured the Administrator may authorize the reopening
of the claim and review of the former decision. The application for
review on appeal must be filed with the activity which entered the
denial of the claim. If a wplication for review on appeal is entered
within the specified time {imit, a reasonable time thereafter will he
allowed for the perfection of the appeal and the presentation of addi-
tional evidence before a final decision or determination ig made (38
U. S. C. ch. 12, Veterans Regulations).

Where there are simultaneously contested claims, one of which is
allowed and one rejected, the time allowed for filing an application
for review on appeal is €0 days from the date of mailing notice of the
original action to the claimant to whom the action is adverse. In such
cases the Veterans’ Administration will promptly notify the parties
in interest of the action taken. Upon the filing of an application for
review on appeal in simultaneously contested ¢ aims, all parties other
than the applicant for review, whose interests may be adversely af-
fected by the decision, will bo notifisd of the substance thereof and
allowed 30 days from the date of mailing of such notice within which
to file brief or argument in answer thereto, before the record is for-
warded on application for review (38 U. S. @, ch. 12, Veterans Regu-
lations).

Application for review on appeal may be made in writing by the
claimant, his legal guardian, or such accredited representative, or
authorized agent as may be selected by him. Not more than onoe
recognized organization or authorized agent will be recognized at
any one time in the prosecution of a claim. The application for re-
view must state the name and service of the veteran on whose service
the claim is based, together with the number of the claim and the date
of the-action from which the appeal is taken, and should clearly iden-
tify the benefit sought. Each application should contain specific as-
signments of the alleged mistake of fact oy cerror of law in the adjudi-
cation of the claim, and any application for review on appeal insuf-
ficient in this respect may be dismissed (38 U. S. C,, ch. 19, Veterans
R:'frulationsg .

When a claim is disallowed by the Board of Veterans’ Appeals it
may not thereafter be reopencd and allowed, except that where subse-
quent. to disallowance new and material evidence in the form of official
reports from the proper service department is secured, the Board may
authorize the reopening of the claim and review of the former de-
cision. The Board of Veterans’ Appeals is bound by the regulations
of the Veteruns’ Administration, instructions of the Administrator
of Veterans' Affairs; and the precedent opinjons of the Solicitor of
the Veterans’ Administration (38 U. 8. C,, ch. 12, Veterans Regula-
tions).

) SECTION 912, FINALITY OF DECISIONS

Notwithstanding any other provisions of law, except as to claims
for United States Government life insurance and national service life
insurance the deeisions of the Administrator of Veterans’ Affiairs on
any quostion of law or fuct concerning a claim for benefits or pay-
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ments under any act administered by the Veterang’ Adminis‘tration,
are final and conclusive, and po other official nor any court of the
United States has Bower or jurisdiction to review any such decision
(38 U. 8. C. 11a-2, 705).

SECTION 913, SCHEDULE FoR RATING DISABILITIES

Onand after April 1, 1946, all initial ratings in claimg for disability
votipensation or pension and awards based thereon under Public Law
2, Seventy-third Congress, March 20, 1933, and the Veterans Regula-
{ions issued putsuant thereto (38 U, 8. ¢ 701-721, ch, 12, Veterans
Regulations) will be determined under the revised Schedule for Rat.
ing Disabilities, 1945, whether the claim covers g period before or
after that date. Ip any case in which the revised schedule authorizes
a1 increase in the rating é)reviously made by g rating board of original
jnrisdiction under the S 1 iliti
ncreased rating and award thereon will be o ective ag of April 1,
1946.  Nothing in the revised Schedule for Rating Disabilities, 1945
will be constried ag requiring any reduction or discontinuance o
compensation in cases rated and awarded under the Schedule of Dis.
ability Ratings 1925, or as requirin denial of entitlement to any
statutory award o rating, but on an after April 1, 194 y €Xcept ag
lo statutory awards and ratings provided under the World War Vet.
erans’ Act, 1924, ag amended, as restored with limitations by the act
of March g, 1934, Public Law 141, Sevengy-third Congress, ag
amended, awards in al] cases will be based on the degree of ( 1sabilit
determined in accordance with the revised schedy 8, 1945 (Public
Law 458, 70th Cong., June 27, 1946).

SECTION 914, INCREASES AND REDUCTIONS IN RATINGS
It is the policy of the Veterang’ Administration to handle cases

affected by changes of medica] findings or diagnoses, where service
connection or entitlement is in effect, so as to produce the greatest
degree of stability of disability evaluations consistent with the Jawg
and regulations governing disability compensation and Pensions,
When a rating has heen assigned it will not thereafter he changed
except to correct previous errop or on the basis of 3 subsequent mediea]
examination showing that the disability has become worse or better,
instifying an increase op decrease in the rating,

SECTION 915, PHYSICAL EXAMINATIONS

Every person applying for oy in receipt of compensation or pension
for disalnlity must, as frequently and at such times and laces ag may
reasonubly e required, submit himself to examination Y & duly au-
thorized medical examiner of the Veterang® Administration, including
a period of hospitalization if necessary.

At the present time, if filed withiy 6 months from date of discharge,
claims are rated nitially on the records of the service departments,
without an examination, unless it ig clear that erpoy would result from
such rating.

eexamimations for compensation ratings in service-connected cases
are not requested in eases conforming to the standardg of Permanence
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Marine Corps, or Coast Guard, after serving at least one enlistment, or dis-
charged for disability incurred in line of duty, may be issued by postmasters at
any county seat post office or any other post office designated by the Veterans’
Administration, or by field stations of the Veterans’ Administration, Applica-
tion may be made by relatives or undertakers. Such a flag shall be given to the
next of kin after burial (Publie Law 166, 76th Cong., approved July 11, 1939, av
amended). A flag may also be issued by the above agencies in the case of any
persont who has died while in the military or naval service of the United States
after May 27, 1941, and prior to the end of the wars in which the United States
is now engaged, to the nearest relative of such person, or to such other person asw
the Administrator of Veterans’ Affairs deems most appropriate, if no person js
otherwise entitled to receive a flag of the United States used at the funeral of
the deceased person (Public Law 187, 78th Cong., approved November 22, 1943).
Application for a flag under either of the foregoing provisions should be made on
Veterans’ Administration Form 2008. Reimbursement will not be made for flags
privately purchased by relatives, friends, or other persons, nor will flags be issued
to undertakers, organizations, or individuals to replace flags loaned or donated
by them. ‘

188. Q. To whom may a person write for information about national cemeteries
or headstones?

A. To the Quartermaster General, United States Army, Washington 25, D, C.
(See questions 203 and 204.)

AFPPEALS

189. Q. How may an appesl be filed from a decision rendered on a claim
before the Veterans’ Administration?

A. Claimants may appeal from a decision rendered on any claim. Except in
simultaneously contested claims the appeal must be taken within 1 yesr from the
date of the mailing of the notice of the initial decision. The appeal must be filed
with the Veterans’ Administration office which has custody of the case file. If
no appeal is filed within the l-year period mentioned herein, the action taken
becomes final and the claim may not thereafter be reopened and allowed. This,
however, does not breclude the filing of a new claim provided it is supported by
new and material evidence. The requirement for filing an appeal within 1 year

In simultaneously contested claims {e. g., where husband or wife contends that
there was desertion on the part of the other spouse) where one of the claims is
allowed and the other rejected, the appeal! must be filed within 60 days from the
date of the mailing of notice. In such cases, the law requires that all claimants
interested in the subject of the appeal should be given notice of the original deci-
sion and the appeal taken from it, and allowed 30 days from the date of mailing
of such notice to file briefs or arguments in answer to the appeal.

All appeals must be made in writing and must be signed by the claimant, his
guardian, or representative, The application for review on appeal must state
clearly the benefits sought and must contain s specific assignment of the alleged
mistake of fact or error of law in the initial decision. .

When a claim is denied by the Board of Veterans’ Appeals, it may not there-
after be reopened or allowed except in case of an obvious error in the record or
where new and material information is received from the War or Navy
Departments,



