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) UNITED STATES VETERANS' BuREAy SERVICE LETTER M

DIRECTOR'S OFFICE (} éﬁy //2/2 /7/ ;)?/

May 23, 1929,

Subject; INTERPRETATION OF SECTIONS 7155 and 7156 .
REGULATION 187. o

Sease or injury hag been previously con cted with ger-—
vice action will not be final in Severing such serv @ connection yp-

' til approved by the Director" does not contemplat reference to the
i ating Authority does
lonship to service or

;- the consideration or the Director those¢/ cases in which service connec-
(:) tion has heretofore been éstablished dir ption or by
aggravation and the Subsequent decj merely change the

3. The proviso to the rifst Sentence of Section 7155 Regu-
reads in part ag g llows: "Provided that the Rating Boargq

may reverse or amend a decisfon by the same or any other Rating Board

where such Teversal or ame dment ig obviously warranted by g clear and
‘9 unmistakable error shown Yy the evidence in file at the time the prior

decision wasg rendered."/ The last sentence of the same Section, however,
Provides further tphat When a revision or amendment of a previoys de~ K R/o744
Cision is considered 4o be warranted by the facts in the gage, the case
will be forwarde the Central Board of Appeals - - v This last pPro~
vision is to be i terpreted as contra~distinguishing those cases, where- i
in the elepment o ©Pinion would indicate a change in the rating upon the :
Same evidence, fronp those cases wherein the previous actiop was clearly ;
and unmistaka Y erroneous at the tine taken. 71t will be readily seen,
therefore, t at the last sentence or Section 7155 Regulation 187 does
not require/the submissjion through appellate channels of changes made
pursuant the provige to the rfirst Sentence of the Section.

FRANK T, HINES,
Director.
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members of the family under legal age, and of the earnings received by such father or mothes
or such other members of the fumilr under legal sge.. Account will not be taken of the incomes
of other members.of the family of legal age, but, only of the aetual contributions mads by such
members of the family., ; 4 T )
1049. The fact that the person on account of whose death or dma.blhty' compensation is
claimed has made habitual contributi ,to his father or mother, or both, is not conclusive
ovidence that dependency existed. R hsid Py 4= ) o ‘
1080. The fact that the father or mother or other member of the family is a beneficiary of
any insurance granted under the war risk insurance act or World War veterans’ act, 1924 ay
amended, ahouﬁ be disregarded in determining de]}endency, 28 should also the eceipt of any
donations or assistance from charitable sources. Togan, o T oD B

[legitimate children: Parents, brothers and gisters of. S
= 1052, The mother of an illegitimate child will be deemed to be within the meaning of the

word ““mother” and “parent” ag used in the war risk insurance act, or World War veterans’ act,
1924, as amended.  (From T.). 43) o L ,
1053. The father of an illegitimate child will be deemed to be within the meaning of the wotd
‘“father” as used in the said acts if he shows that the family relationship usual between perent
and child existed between him and the child at the time the child entered the service.. = -
"~ 1084, Children of the same mother, whether legitimate or illegitimate, will be deemed
brothers and sisters to each other, as the case may be, within the meaning of the terms “brothe;ff
and ‘‘sister’’ as used in the said acta. ) R
1057. The maternal grandfather or maternal grandmother of an MGﬁimate child will by
deemed to be within the meaning of the word “grandfather” or ‘“‘grandmother” as used if
said acta. (From T,D. 5 L e
1058, The patemul grandfather or paternal grandmother of an illegitimate child will be
deemed to be within the meaning of the word ‘‘grandfather” or ‘¢ andmother” aa used in the,
acts, if it is shown to the satisfaction of. the director that the fa.milgyr relationship usual between,
grandga.rent and the child existed &t the time the child entered the service. <
1059.. The maternal grandfather or paternal frandfa.ther of a child, though never, legall
i ild, wi eemed to be within the meaning of the. worix
“‘grandfathey.”! 24 used in the acts, if it is shown to the satisfaction of the director that thy
family relationship usual between grandparent and grandchild existed between him and the
child at the time t e child entered the service.. , -, . SN
. .. 1060.. The. maternal grandmother or paternal grandmother of the child, though novey
legally married to the grandfather of such dg'ld, will be deemed to be within the meaning of the
word ‘‘grandmather’’ ag used in the acta. o .
1061, An illegitimate coiis having legitimate or illegitimate half brothers or half siste
by the same father but & different mother will be deemed to. be within the meaning of the worls
“brother” or “sister’ as used in the acts if it is shown to the satisfaction of the director that
the family relationship usual between brothers and sisters existed between them and the child
at the time the child entered the service. o

‘ RATING BOARD

N '

Organization and functions. : i
1070, Thers are hereby established, in each rezgional office; such rating boards as are neces-~
sary and approved by the assistant director, adjudication service, each rating board to consist
of three rating specislista; a rating specialiat, aims; a rating specialist, occupational; and s
rating specialist, medical. Each rating board will operate under the immediate direction: of
the regional adjudication officer, Each rating specia.ﬁut will be recommended by the regional
ndjudication o icer, and the regional manager and approved by the assistant di ctor, in charge
of the adjudication service. One of the rating specialists of each rating board will, upon recoms
mendation by the regional adjudication officer and. re%ional, manager and approved by the
asaigtant director, in charge of the adjudication service, be the chairman thereof. In the event .
of the temporary absence from the regional office of any rating specialist, the regional adjudis
ocation officer will recommend, and_the regional manager will appoint; as a temporary ratifig

specialist, an' emplogee having qualifications similar to those of the aﬁs‘entee, to serve during
his absence. Reg. 187) Became RAP 1065.

v@‘r/mﬂf 5= [7-30
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b 1074, No rating board will reverse or amend, except upon new and material evidence, a 6/\

o

" Executive sessions.

1071, All decisions of the rating board will be rendered in eXxecutive session only after
group deliberation participated in by each of the three rating specialists and will represent a
group decision, for the completeness and accurac{ of which each of the three rating specialists
will ge responsible; and two concurring votes will constitutes the decigion. (From Reg. 187)

}ﬂsdicﬁon, examinations, service connection, evaluation of disability, etc.

1072. The rating board will have jurisdiction to determine the necesaitty for, type of,
sufficiency of, and approximate date of examinations, including bospitalization for observation,
for rating purposes; to determine service connection of disease and injuries, and the.occupam(_ms
of claimants at time of enlistment; and to determine and to evaluate the disability resulting
from each and from all such diseases and injuries and to determine whether any such disease
or injury is due to the willful misconduct of the claimant, \From heg. 187)

Jurisdiction, rehabilitation cases, central office cases, etc.

1073. The rating board will have original julisdiction to rate clairs involving disability
compensation, other than allowance by reason of dependents and suspension and forfeitures
under section 203. The rating board will also have original jurisdiction to determine questions
previously decided by the rehabilitation Survey group. The 1ating board will render tentative
decisions in claims involving section 23, World %:r'veterans’ act, 1924, as amended, in which
it i alleged that the claimant was insane at the time of the commission of the offense, claims
involvil;ﬁ section 213 of the World War veterans’ act, 1924, as amended, claims filed by persons
employed by the United States Veterans’ Bureau, and claims wherein jurisdiction is ot e1wise
specifically provided by regulation. (From Reg, 187) .

Reversals and amendments.

/23 .2¢decision rendered by the same or any other rating board, in the same or any other regional

See =ethe same or any other rating board where su.

office, or of angv appellate authority, except where such reversal or amendment ig obviously war-
ranted by & chango in law or by a definite change in interpretation thereof clearly contained
in & bureau issue: Provided, That the rati ard may reverse or amend a decision by

lcl:i reversal or amendment is obviously warranted

new by a clear and unmistakable error shown by the evidence in file at the time the prior decision
v wogwwasl rendered, but in each such case there shall be attached to each copy of the rating a signed

73 | Nore—The provision In the last sentence of Regulations, ph 1074, con

1

Iz

explanation by the rating board deﬁnitely. fixing the responsibility for the erroneous decision.

facts in the case, the case will be forwarded to the proper section of the central board of a peals,
with a tentative rating, for a decision, except, where the prior decision was rendered g
ctor or the council on appeals, the section of the centraP i
mendations only to the division of appeals.  (Frym Reg. 187) . “pmwmet H.¢. 2-71-4
ishes those
cases wherein the element of opinion would indicate a change in the ra upon the same evidence, lf‘xl:)m those
cases wherein the previous action was clegrly and unmistakably erronsous g the time taken. Therefore, this

1
last sentence does not require the submission through a, fellate channels ‘of changes made pursuant to- the
proviso to the first sentence of Regulations, paragraph 1074. P

99?“1&‘ This paragraph will not be applicable to ‘cases wherein com-
ied or d;scontinuednmause of fraud, or wherein the disability is shown
L2~ to be the result of the intemperate use of drugs or alcoholic li uors, or of the claimant’s willfyl
227 mseonduct. This ar:gmpb will not be applicable to dent, conditions wherein service con-
- Dection hes been allowed and such conditions are not now compensable, (From Feg, 187

Nore.—This paragraph does not contemplate reference to the central board of appeals of any case in which

- the action of the rating authority does not, result in a complete severance of the relationship to service of the dis~
ease or injury, Accordingly, it will not be to forward for the consideration of the central board of
appeals those oases in which eervice connection hag heretofore been established directly, by presumption, or by
:gg‘r;:?ct;on, and the subsequent decision proposes merely to change the code but not to sever the onship

M 5 —)9 -3
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the date of veteran's discharge from last period of service; and the mames and com-
plete addresses of physicians and witnesses who are to be ocontacted by the field
examiner. If such inforsation, or any part thereof, is not available, the best
possible leads wil) be given. When verification of a previous statement ig wanted,
& copy of the statement will be attached to the request, and vhen there is a question
of duthentioity, the original statement or & photostat thereof will bs furnished
to avoid unnecessary delay. When pay-roll records or Police records are to be ex-
amined, it jg essential that the date and place of birth of the veteran, the name
and address of his parents (if of regord), his ocolor, weight, height, and any other
1dont1ry1ng information in the file should be supplied, in recognition of the fact
that it may be Becessary to distinguish the vetsran in question from a npumber of
persons of the same bame. When the records show the veteran, olaimant, or witneasea
to be colored, the designation (o) will be shown after the name or hames. (September

18, 1937.)

N )

USE OF FRANKED ENVELOPES: ' !

1062, When it i3 necessary to‘roquo-t from disinterested persons or organizations
offiocial information or documentary evidence required by the Veterans Adliniatraticn.
there should be enclosed with the request a self-addressed franked snvelope, and a
Sstatesent to the effect that the envelope is to be used only for the purpose of for-
warding the information or oevidence requested. (Septenber 18, 1937.)

RATING BOARD

9

/ ORGANIZATION OF RATING BOARD,
1068, There are sstablished in sach regional offioce and facility having regional
oITIGe aot

ivities, such rating boards as are hecessary and approved by the assistant
administeator in charge or ‘Compensation and pensions, each rating board to consist of
three rating Specialists; a rating specialist, olaims; g rating specialiet, ocoupa~
tional; and a reting specialist, medioal. Rating boards will operate under the
immediate direotion of the adjudication officer. Esoh rating specialist wil} be
‘Técommended by the adjudication officer and the Ranager and approved by the assistant
administrator in charge of compensation and pPonsions. One of the rating specialists
of each rating board vill, upon Fecommendation by the adjudication officer and
manager and upon approval by the assistant adlinistratqr in oharge of oompensation
and pensions, be the ohairman thereor. In the event of the temporary absence from
the field office of any rating specialist, the adjudication officer vill recommend,
and the manager will designate, as a temporary rating specialist, an omployee having
the nsceasary qualifiocations, (September 18, 1937.)

FUNCTIONS AND RESPONSIBILITIES oOF THE RATING BOARD

RESPONSIBILITIES oF INDIVIDUAL RATING SPECIALISTS.

10687. Prior to the adjudication of any case by a rating board, each rating spe-
cialist will review al) the evidence on fije, In 8o far as it i1 practicable this
review should be made in all ocases befors a claimant reports for any soheduled
hearing. Eaoh rating specialist 'ill‘bo'rosnonsiblo in every case cpnsidered for

14
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developing the pertinent facts bearing upon his partioular speaialty. 1If the review,
in the opinion of & rating specialist, reveals inadequacy of information or conflict-

_1n; ovidence relating to his speoialty, request will be made of the adjudication of-

ficer by memorandus for the information or evidence deemed necessary to insure ful-

lest oconsideration of the olaimant's rights. (September 15, 1937.)

1068. RESPONSIBILITIES OF CHAIRMAN.—The chairman of each rating board will,
in addition to his other duties, conduot all personal hearings before the board and
will be responsible to the adjudication officer for the propaer and efficient funotion—
ing of the board. (September 15, 1937.) ‘

1069. RESPONSIBILITY OF THR RATING SPECIALIST, CLAIMS,—The rating specialist,
claims, will be responsible for revieving the file of every oase befors the board,
in order to advise the board as to its jurisdiction: as to the admissibility of evi-
dence; as to the proper application of the provisions of all regulations, proce-
dure, approved legal and administrative deoisions, and legislation, applicable to
the rating of the claim presented. 1In collaboration with the other rating upédial-
ists, he will determine the hnttioienoy of evidence to establish service connedtion
of diseases and injuries [in claims of living veterans and will be responsible for
making rating determinations in death cages, including determinations as to the
relationship betwsen service-connected conditions and causes of—dbqth]; determine the
claimant's occupation at enlistment, the proper ocoupational variant; evaluate the
dogr@o of impairment in earning capacity flowing frum each disease and injury shown
to be connected with service, and the combined impairment in earning oapacity; de~
ternine whether persanent total disability exists for the purpose of non-servioe
connected pension; [determine the insanity and 1noonpotonqy'bf olaimants, where
ﬁeoessary; decide. the question of the permanent 1noapaoit3 of children by reason of
physical or mental defect for the purpose of ocontinuance of benefits after attainment
to the age of aighteen years;Jand review the evidence to insure that the decision
is in accordance with the evidence in rile. He will assist in all inquiries from a
legal point of view, and explain any action of the board whioh requiroa a thorough
knowledge of the several aota of Congress, legal and administrative decisions, Vet-
erans Adainistration issues, the Schedule of Disability Ratings, 1928, and Extensions
thereto, Scheduls for Rating Disabilities, 1933, [and Bxtensions thereto,] and the
procedure in genetal followed in the adjudication of olaims. He will be chosen by
reason of his aothal experisnce and qualifications in the prupg&ation and adjudica~-
tion off ] compensation or pension olaims and in the handling of ‘the technioal
problems of field adjudication work and his familiarity with the acts of Congress
under which the Veterans Adsinistration operates. (July 31, 1942.) :

1070. RESPONSIBILITY OF THE RATING SPECIALISTS, OCCUPATIONAL.~-The rating upu%la'l-
ist, ocoupational, will be responsible for advising the board concerning the claimant's
occupation at time of enlistment, and seouring and presenting to the board informa-
tion necessary toc show the extent of the similarity or analogy betwoen the olaim~
ant's oocubation. if not listed in the Schedule of Diability Ratings, 1925, and
Extensions thersto, and those listed thersin, by comparison of the omployment re-
quirements; advising the board as to the evidence in the claimant's file, inoluding
affidaviis, disolosing the claizant's true oooupation at enlistment; advising the
board as to whether the svidonos is conqlusive or whether it ias conflioting: and
advigsing the board as to any additional evidence requirsd.. In collaboration with the
other rating specialists, he will determine the suffioienoy of evidence to establish
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responsible for making rating determinations in death ca890s, including determinations
as to the rolatiannhip between service~oonnegted conditions and causes of death;]
determine the Cclaimant's ocoupation at enlistment, the proper’ cocupational variant;
evaluate the degree of inpairment in earning oapacity flowing from each disease ang
injury shown to be connected with service, ang the ocombined impairment

capacity; determine Whether permanent tota) disability oxists for theqpu

reason of physioal or mental defect for the purpose of ocontinuance
attainment to the age of eighteen years;] review the ovidence to insure that the
decision is in acoordance with the evidence ip Iile;
boord, maintaining the daily journal of board actions on all cases before the board.
The rating specialist, Ocoupational, will be chosen by reason of hiz familj
Occupations, vocations, andg employment requirements and their effect upon the applica-
tion of the Schedule of Disability Ratings, 1925, anq Extensiong thereto, ang the
Schedule for Rating Disabilities, 1933, [and Extensiong thereto,j in evaluating the
diaabliug effaeot resulting from diseases and injuries. (July 31, 1942 ) .

V/ 1071. RESPONSIBILITY OF RATING SPECIALIST, MEDICAL.~—The rating Specialist,
medioal, will be responsible for reviewing évery case bafore the board, in order to
advise the hoard a8 to the medical aspects of the questions Presented; as to the
proper interpretation of the rating Schedules from the medical standpoint; ag to the
combination of ratinss: a8 to the identity of ang service connection of diseases and
injuries; ag to the Oompetency from a medical standpoint orp the evidence Presented;

as to the suffioiency of medical data ang as to the anatomical location of the disease
or injury. 1In Personal appearance cases

olaimant and consult with the medical examiners, when hecessary ‘in the opinion of the

identity or the disease or
injury, and- the extent to which it inoapaoitatos the olaimant.

the claiwant in connection with the medical questions invol
& proper rating. He wil} advise the board as to any addi
from hospitalization, or medical or surgical treatment €
ministration. 1In collaboration with the other rating spe
the sufficiency of ovidence to oatablish service connecti
[in claims of living veterans and will be responsible r
tions in death cases, inoluding determinations 83 to the r
connected conditions and causes of death:
the preper occupational variant, and the degree of impa
in sarning capaoity, flowing from ¢ach disease ang injur
service, and the combined impairment jp earning capacity; determine whether pPermg-
nent total disability 6xXists for the purpose of g non-servige connected pensjion;
[determine the inaanity and inoompetenoy of claimants, where necessary; deocide the
question of the Permanent inoapaoity of children by reason of physical or mental
defeot for the purpose of oontinuance or benefits after attainment to the age of
eighteen years;J and review the evidence to insure that the decision ig in accordance
with the evidence in files. The rating Specialist, medical, wil) he chosen by reason
of his actual experience in ang knowledge of medicine and the procedure angd policy
in regard to the handling or [rating} broblems. (July 31, 1842 )
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1072. DUTIES OF RATING BOARD SECRETARY.-—There will be a sworetary of the rating
board who will perform such secretarial and olerical duties as bay be required by the
board, including the assistance of the olaimant in the éxecution of Form 589 series,
ocoupational statement and supporting affidavits, ir suoh form is required, and will
be responsible for the control of cases flowing to the rating board, and for diregt-
ing the oclaimant or his representative to the rating board for personal appearance.
{September 15, 1937.)

1075. REASONABLE DOUBT RESOLVED IN FAVOR OF VETERAN.~7Tha personnel engaged in
the rating of cases will bear in mind the statoment of the goneral polioy in rating
disabilities on page 11 of the Scheduls of Disability Ratings, 1925, and page 2 of
the Schedule for Rating Disabilities, 1933, regarding the resolution of the reasonable
doubt in favor of veterans, (September 15, 1937.)

1078. DECISION By RATING BOARD AND ACTION THEREON . ~~The rating boardvwill set
forth ite deoision as to the service connection of each disease angd injury shown tg
exist and will evaluate the disabling errect flowing from eaoch service~conneoted

erans Regulation No. 1 series, Part III. When all possible reconociliation of ine
dividual opinions has been made, the rating board, after considering all phases of
the case, will make a rating on each disease or injury, adhering to the Provisions of
the Schedule of Disability Ratings, 1925, ang Extensions thereto and the Schedule
for Rating Disabilities, 1933, fand Extensions,J and then will combine the individual
ratings in accordance therswith, The cass file, with the rating and reports of the
medical examination, will be routed to the authorization unit, whioh will proceed with
the preparation and authorization or any necessary. awards, disallowance, or dis-
continuance of oompensation or pension. (July 31, 1942.)

1079. DISSENTING OPINIONS.—In all 0ases wherein there is g memorandum by a

non-concurring rating specialist, the case will be reforred to the adjudication of-

ficer for determination as to whether or not appeal will be taken. If such an appeal
is made within the preacribed time limit, o edjudicative action will be taken on the
rating until the appeal has been decidsd, (Septomber 18, 1937.)

1081. CLAIMANT OR REPRESENTATIVE MAY APPEAR PERSONALLY BEFORE RATING BOARD.—
Upon receipt of a specific request therefor, claimants or their personal representa-
tives may be permitted to appear personally before rating boards provided no expense
to the Government is incurred, Rating boards will conduct personal hearings by fixed
appointment which will be arranged in such a manner as to obviate the necedsity for
unreasonably detaining claimants. Under no circumstances wil} claimants reporting to
2 regional office or facility ftor physical examination in conneotion with a olajm be
beld over at Government éxpense in order to appear before a rating board. The ad-

1082. ACTION BY RATING BOARD WHEN CLAIMANT OR REPRESENTATIVE APPEARS PERSONALLY. -

(A) Upon appearance the olaimant or his personal representative will be acquainted
with the purpose thereof, ang given a full and complete hearing on all matters mate-
rial and relevant to the olaim. When it i3 considereq necessary by the chairman of the
rating board, a stenographio report of the hearing Bay be made. Any new and material
evidence, developed orally, during the hearing shaill be reduced to writing, signed
17-R
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by the witness under oath, and incorporated ipn the permanent record of the ocase.
A claimant Bay produce Vitnesses at g hearing without expense to the Government.
Before conoluding the hearing the board will asoertain from the cleimant or hia re-
pPresentative that all the evidence he demired oonsidered hay been presentsd. At
the conclusion of the hearing the board will go into sxeoutive mession to oonasider
the evidence and arrive at a decision. 1r further examination is oonsidered neces-
sary for rating purposes, it will be effected imnedintely while the clajimant ig in the .
offioce or facility,

(B) Where the ohief medical officer deternines, following a Teexamination,
that thers is no ohange in physical condition warranting rerating (seéd R. & P. 137
(D)) and the olaimant, while in the office for roexazination, desires to preaent
to the rating board any phase of his oase Pertaining to the ovaluation of reduction
in earning capaoity, service oonnection of additional disability OF any other matter
over which the rating board has Jurisdiotion, the case apd the: olaimant will be
refarred to tho'adjudioation officer or such person am he may designate for the ar-
rangeaent of any special hearing found to be in order, A meworandug report of any
honring/oonduotod, showing briefly the points raised and the decision of the board,
will bs prepared unless a new rating is necessary to correot previous orrors or
acoomplish further action found appropriate upon the basis of new apd material evi-
dence, stga. (Siptilbor'ls, 1937.) .

1083. CLAIMANT To BE ADVISED OF DECISION py RATING BOARD.——When the board as a
whole in exegutive session’ reaches a deoision, the olaimant will be rocalled and will
be informed ot “the decision gn clear, non~teohniocal terms and the reasons therefor,
particular oare being taken to avoid giving the claimant any infornation whion might
prove injurious to his physioal or sontxl health. He will be further iaformed that
he will receive by mail a written notice of the aotion taken. The decision of the
board will imnediately thereasrter be reduced to writing and signed by sach concurring
rating specialist. The deoision of the majority will constitute the deocision of the
‘board and will be final as to the regional office or faoility, unless appeal . thersfrom
is made in acoordance with existing regulationg. (September 15, 1937,

Teasonable effort will be made by the board to convinoe him of the oorreotness thersof
by explaining to him in non-technioal language the action taken by the boarq. Ir,
following an explanation, he Temains diswmatisried and indicates a desire to appeal,
he will be referred to the adjudioation offioer or an omployee designated by him tor -
further conference regarding the decision ip question. - Xt will be the duty of the
adjudioation offioer or the oxployes designated by him to ancertain and note oare—
fully the exact reasons for the claimant's dissatisfaction; to asgertain the pos-
sibility or seouring additions] ovidenos in support of the 9ase, from the War or
Navy Department or other sources; and to initiate appropriate aotion to assist in the
procurement of all available evidence of & material oharacter, If the claimant still
oxpresses a desire to appeal, he will be assisted in the oxeocution of Form P9 and

PRECEDENTS UNLESS APPROVED BY THE ADIINISTRATOR.-—All~opinions of the solioitor which
constitute a Precedent .are sabodied either in Administrator'g Deoimions op opinions




vhich are approved by the Administrator.
trnquently influenced by peculiarp facts

be followed 48 precsdentsy, However,
situation 1a identigal
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or local statutes ang donsequently wij) not

where: it is apparent beyong question that the
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Then an applicatioq is nade by '
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R~1238 are. for application,
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' Cages wherein the basio
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that follow=up ph‘yaioal

808 in whioh the statyt

68 years is fop consideration, -
(8) (2). (Septembepr 18, 1937.).. N

1092. REQUESTS FoR HOSPITAL REPORTS AND CLINICAL RECORDm——(A) Hospital»raportn

L) hoapital‘ized. 8ince dige

3 Washington,. p. - C.: Wlliay
Texas; Arny A2d Navy Generay Hospital, Hot Springs,

Caurornia; and Station Hospital}

¥ill be requesteq from theiohieg olerk; .

1 records Pertaining to. veterany who are not
ospitalization in Waltér Reed GenoraleHospita;.
*v OF in any Aray or Nivy Héspital, or whe are- being
any Vetorans Aduniatratiou facllity, will be: requested
cal dirooton'in'oentnl office cages or by letter over. the
resaed to the ‘Commanding officer (o7 manager) in fielq
cases. . e . s ; )

See alag R.. & p. R-1235

charge from.- service,

‘Beaumont General Hospital, EX Pago,
Arkanses; Letteruun Gener

in active service but ara undergoing p
Soldiers Home, lashington. D, ¢

or have been hoapitalizgd in
by nemorandum to ftho medi

1 records from the Pitzsimona-cehcral Hospital, - Denver,

ROCHESTER, MINNESOTA , —
A Rochestor. ll.tnneaota.

the written authority
8 legal guardian ¢ rmation to the Veterang
(September 18, 1937.) .. - . !
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1008. FINALITY OF ‘DECISIONS.~~The decision of a duly constituted
rating board, in a case ‘Properly before the board, will be final and binding

1009. REVISION OF RATLNG BOARD DECISIONS

J)?éf'f (A) No rating board will reverse or amend, except upon new and
7+¢¥ material evidence, a decision rendered by the same or any .other rating

board, or by an appellate .authority, ‘except where such reversal or amend-
54 ment 'is clearly warranted by a change in law or by a specific change in

:Z;(’-prior decision was Tendered, but in each such case there shall Be attached

* to .each copy of the rating a signed statément by the rating board definitely
fixing the Tesponsibility for the erroneous decision. (See also R&P R-1201))

P

X/ = N
¢ ,"lﬁ\'here the severance of “service-connection is considered warranted on the

facts of record, see subparagraph ( ) her of. f,'

LRI NN P . Yermolen, 1L 34, 2528 LLv Y
" (B) Whenever a rating board may be of the opinion that a revision - '

" -of opinion being involved rather than a ‘finding of clear and unmistakable
error, the complete file will be forwarded to the Director, Claims Service,
~branch office, accompanied by a complete and comprehensive statement of

.’ the facts in the case and a detailed explanation of the matters supporting the

. tonclusion that a revision or amendment ‘of the prior decision is in order. -
© - All cases in which difference of opinion on the same factual basis involves a -

‘branch office territories, will be submitted directly by the Director, Claims - . E
(Service. branch office, to the Assistant Administrator for Claims, Attention

of the Director, Veterans Claims Service., A rating decision will not be ef-
- -fected in any such case pending the return of the case file following branch
- or Central Office consideration. The effective date of the rating authorizing

f j7benéfits ‘in ‘such cases will be the date of administrative determination, ex-

cept where otherwise provided, Z-%4 * 2 Z W o
Whuez; Lo. Al YL 9 o
. (C) eterminations in effect on rch 19, 1933, will not be re-

versed in those cases cbmprehended within the provisions of sections 27 and
28, ‘Public No. 141, 734 Congress, except as provided in these sections.
These cases, therefore, will not be referred to the branch office under sub-
‘.paragraph (B) above upon a difference of opinion. In the event clear and un-
mistakable error is discovered the rating board will take action as provided

in subparagraph (A) above, 4b-3R _7 &Lw }Z,UH {" ?’f

H

e

a clear and unmistakable -error shown by the evidence in file at the time the
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 REGULETIONS, AN DEFINED PoLzcyRs.
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T e
i 1010. ADJUDZCATION oF APPLIOATIOHS.uApplioationﬂ for disability compoansation

or penrion will be adjudicated in the appropriato fig]4 atation when Lthe epplicant’'s
ontire military or naval seprvice ¥ subsequent to July 1s, 1803, or Coast Gunrd
3ervice Subgequont tg Januapy 27, 19135, excopt whan Jurisdiotion is otherwize Voo
in central office under R. & p. R-2025. {February 1, 1842.)
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same or
eXcupi whare ¥uoh reversal of

by & specirie ohangs in ipter.
Vetarana Adniniatration issug;
& deoigtion by the ssas or any
¥ warrantsd by 5 Clear

hnnlat, i , e09¢ in file ati tne tire the prior decision
) - ¥48 Tegdersd, byt in paoh supy vase thare shall be Bitached iuv ageh 20Dy of the mting
) , & aigoed statoment by the rating board deunituy Tiging the tosponsiblity for the
svronsous dioision.  (goe also R. & P, Rey20; ) ¢ that where the
idsred warranted op the facts of raoprd the

directy, of the sorvige

5 Providod. furtner
Beverangs of service

o880 filo will be to
in ocentral 0ffice,
underlying reasons ang facts.
of serviee odunection is baned

-




Re-PR 1009¢s) Y~[ Y- bty
cend
[
*requisite medioal vertifivats acoepied as Bhowing that the previous diagneain ¥as not.
correot be of regorg in the came rile, B
(B) Whenever » rating beard say ve of the opinion ihat 4 ravixion or ap amendosnt -

L the deolston in question vas ran&izfo&. & severance of service conneotion xot baing, s
B L involved, ‘the complote. Tile wil) be forwarded to the director b1 the servive oppe;

2 oerned in _mntrul_ 9ftice, ‘aoqowmoq "By 3 complete anq conprehensive .,aj,gtn'mf LIS

the facta in the casy and & detalled explanation or the matters supportiag the: oot & .
- olusion: that a rovimion or Apondsent of the prior decision 1s 1p order. 4 riting L oo
g . decisiog wily not by fg';r:e_o;‘;ag";in &y such came pending ihe return of the oane Jilevr
: rououng@,b'qa;m Offios’.constderution. 1ne offoctive date of tne rating antligpy
izing benyes ‘cagen W11l 'e the date op adninistrative dsteraisation, expept .
SRCER sy ~ EETERES
 Marob 19, 1983, wijy not be reverswd: iy thpars

B

3
,
3

‘
4

oRs of ssctions 27 ang gg, Publie. oo 1y, wsaSl. N
Saotions. There oangs, therefore; will npt\h‘a% ¥
'5h {B) aboye UpoR a diffevensce.ir opinion. \{
voversd the ruting bod »
TATEr g b

Tonedon Bertisient iy, this X

e 58, of fraud: (). 4n onee ™ ~
kS Of dnterpratation qr.nvf-.igncmmu 3
r * the evidence establipkes Q

5. physioal conditicn, the FAtING ugenioy wiiy prepars |
g the present "Valuation eixty daps from the date of
ood evaluation, ang in view of the time limitation tha

he propoped Téduction- to be unwarranted within sixty

o8 which the notige ig mailed to him, the reduction will be ef.
-Andicated withayt Turther correapondence witn him. Evidence rsceived within
xm the date of Botice will be reterred to the rating Bgenay for ryiing,
Ffetaran 18118 to submit ovidence within 8ixty days from the date of notgce,
tion of tny Sward will be effected without further rating aotion, in apge
wi ‘Provisions of Veterans Regulation No. » (8), Part X, paragragn Ixx
The rating aheet will bear the following notation: "Re & P. F~1009 (E), es

‘]%_' 1010. ADJUDTOATION Op mLICATIOBS.aoAppncationg for digability coRpensation

. : T pengion will ne adfndicated 14 ths appropriate Tield station when the applicant's

! éntire ailitary or BAvVAl 3ervice was Subsequent to July 15, 1903, op Coant Guard
> * . sorvios sub®squent ty January 27, igas, éxcept when Jurisfistion i« otherwias vosted

in central grefce under R. & P. R-2025, (February 3, lo4z.)
Ranat ¥V ¥ IR i"? $6R
t
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! Jﬁm':ﬁ,lﬁw. DEQYSIONS To CONFORM TO EXISTING Laws -
| T4 00188 —p13 decislons will gonrorm strictly to the 1a
‘| jy.yﬁooiaions and defined poli

REGUIATIONS . ang DEFIN®D poLi.

¥S. regulationg, .&dmustnvor}s
olen un enunoiated by the Adminsstrator, {Jaouary 28, 1936, )

IO0N g SHED TO VETERANS.~wThe aleimant
f A will, in a1l oases in whion he.

LL ‘ *PPOATS poroonally befors a ratiag board, be infarued

DY the board or the decinion reached and the réamon thersfor. The olalmant wily aleo
. ] sdviged ppon vompletion ar adjudicative aotion based upon tne degision, of.the
+

Provisions jt,ucroolh. and him entitlenent or Ron-entitlienent thervundey and- of his

right of 'appeai, a0d of the time within whych 8pperl must be takan. Phile fatlurs to
))7?_4,77rov;oho viitien notice Of right to, and time for, appeal wili not oxtond the-tias for
i filing sppesl, 1t-wiyi: 20t preclude an adni

Distrative review in s meriterie % onge
"POT & Proper suthorization: © (saguny 15, 1943,) 84,0 ./f'«?'% e ,LM.;
; ; 3 el

S ————y

e

1008, FIHALITY OF DRCESIONS, i deolsion of a duly donutstuted i
® oame proparly- before the board, wili be final and by
cotpaiioad w112 8ot be Subfest to revias
authoritiew ox &8 Bpovided 15’ g

'} -
v
|3

on-except by duiy sonstitutod- supeliste

%, O, wXQ ok

; (A) No rating bosrd wiiy. _rw‘.‘;:‘qb‘ ar.
matyrial: s ]

PV any-apppllate’ Buthority, sxcept whers mygh. roversal- pr

. m-change in law or by @ Bpacific change, tu interpres 4
I, BTOVided for 15 s yA Assue; Proudsd.f;rngfc};;-rgt‘_mg ‘board
biRitm bvtht SMNe Or any sther rating board whieos such

1ot That Whers the severance OF 80T¥106 Oonngon o ¥

o8 {h6-Mmbts: of ‘record ¢ 1o whare required by
' f;.!’a'o:"igiqari_léq wi thout r‘aﬁnz;tqﬁ’th‘o;-'dii.t‘igzw orethe W
-g#,ﬂ‘t_t’x"ql_-‘{;'a_{riéo,f for ‘review, 260copAnted by: w pul)’ ana olear fg ’

e >

underiying TARECDS and facts. Wyere the aubmismion wigy reoRm9p-

ADOS 0L 88rvicy CoRAgetion fs based. upon a ouange of diagnosis it ya

atthe. coguinite Bedioal certiticate Rocepted am showin , k3

not go; 80t be ag Focord 15 the came file. {Noveabsr 26, 104s, frntried,

R} Yheaever. . rating bomrq may be of the opinion that ravisfon "

4 ot & p‘rmnﬁa?‘z&chp;o@g&sr ¥aroanted on'the faotis

Sl ke decislos an 9ueatios vas rendsred,
. 1avelved,” the -acmplets 414 ¥i1l be forwarded o

1 : he asrvice gope by
,;- Qchgd-in"aqntral‘prfipo, Rocompanisd by a comple o

the" toote fn ‘tHe  dnag and a detailea xplanation of the matters Supporiing the wop-
alision -that o revision o _ dmey

3

8 1o order, 4 rating S\

1 cAne pending the rotura of the ¢ Q\
-following central office congideration. fTha #ffa

1zing benatits in suoh cases wi on
vhere othearmise Provided. ' (g, & p, 11185,) &. P58 &) el i

., {€C) Daterminations in effest on Maroh 19, 1933, will not be reversed 1in those AL
R G3808 comprehendsd withip the provisiong of sections 27 anq 2B, Publio Ne, 141, ya4 g
. i Congreas, exJept as Provided in thege sections. Thege cas0s, therefore, %11l ot b 1

. . .- 4n-0R ///'/r i ;r) 7 ‘}
AR T . , 0’6‘41,/@1&;,
AR %a ZL 7"‘@&/;7,,7-, '&mvw I

= by L 54 W - . 2w s
] A L oty 74 F5/ 0 -iv'c«f—n,f L

LD

. BXCupt

)

B8 P R-1009.  (Janvary 23, 19_35,&*@&&);},4,’25&, .

ol evidence, 8 devimion rendered by the asms o any’ ' ¢ -

UBlY- vafranted by a sigar ann ﬁnﬂataﬁag}ifa'if@'a.‘rgi&qﬁ‘ 7%,
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e
referrad to central office under subparasgraph (B) above upon a difference of epindon.
Tr tne wsient clear and ulmistakable error iy disooversd the rating board will tuhe
A¢tion 55 provided ip asubparagraph (A} above. {July 1o, 1943.) S L

0.2, 2&2‘) (D) In those instanves wheréin the severancs or 3ervige Bodnsotion ig involved
(thj burden of proof being on ths Government), the oclaimant *111 be iwmediately

-- Rotified in writing of the osntgmplated %otion and the deteiled reasons . therefer

and wili be given a reasonsble poi‘iod.i‘; Bot to exceed sixty days rrom the” deta o
vhich sach notice is ®ailed to his 1awt address or record, for tug Presentatipn g ,
additional avidence Portinent o e question. This procedure A8 for applivatton e ¢
COPt (1) in case cf ‘fraud; (2} 4n cige. of & change in'law: (3) in-caee:af a change |

of interpretation of law bpenixi-oally?,‘ﬁmudod in a VA issve: or (4q) where the svi-

U-dence rstnﬁ,t_igh§g the "i.ﬁ"viot,c.o'nl;éw‘tioq o be clearly illegsi . ‘Ssyerdnod ot seyvive
: ing! the Tate of pension, j. ®., ssvarance wiers -the disebility

;SO A oomnastion Hot drreat o
4/ ide loss th 2" aF <y arter dge ideration of the reseining servive-sonngoted.  \
8 ‘/‘,4;,’%4:':,&11 g at the sawe or ap inoreasad rate, ﬂu mot .\
© a - “he.re 2 .of 6h. Pinx agiion wiil b2 3udbmplsathed N
ERCSERNE Y% Uthimex{rsont fon ¢ Be.¥8terah of ina right of appoal. ‘sb‘v@rpranpo’f‘oﬁ{sé;::v&cé \

or 33:discoversd. ob ‘the occasion or the. Firat -
ggnfhﬂgg;,i&rv,iorcpmctioi. will Abj’aiqt\tﬂtﬂy ~
tances thin oaseb. wil) be referred for oentral
? Provided above will he given after seturn of the
BidPs 33919 Novewber 25, 20430y, . »

48l ‘oondition, "{]
e0t evaluation
SEEE. | LIn 811 sligh camps 2. apd
- Ofi rating bt the dute of sukaieston ana. approval

ot gi‘.;@li’éy;hgidkpi;atto}: of tha'eixtyday pariod. | -
5 'I‘hi rediotion oﬂr”dia,c“ontgmgaqcrot ‘»th’vv_‘{‘;u'm_&, ‘ahall be '
- With, Veterans Régulation Ho. X(a), Parr 1, pAragraph |
,_ the mohth in which the approval of the award s s2fective.
Bitation the vetsras will be Proxptly otifind in writing at |
: 102 8B approval are prucessed tha:i the reduction or disw
*¥8 28 provided abave, without Turther aotios, &£ additional
‘Within ‘the Sixty~dwy period. re the veteran submits ade
i €hy Bixty-dey perdod, the rating afd 211 nvard or approval /
agcordasce with. the forogoing aball be Tecunsidered and confirsed, :

required.] The rating sheet will beap the following notation:
3. 39 Rmended.”  {Aumu $ 5, 1646.9 5. ), LF O b g
* 101 TUDICATION OF APPLIO,ATIGNB.-—-AppIionMons for disability conpengation
'.w":‘ 2 A% xu»ﬁradjhd.lcatod it the appropriate rieldq station when the applicant's
'ii;)}'i;-‘??’i"‘-‘f'v ’i‘l:l,iﬁ;a,ry' AT naval esrvice wag eubsequent to Joly 18, 1903, or Coaat Guard (
L i s#rvipe subgpquent to Janyary 27, 1918, axcept wken Jurisdiotion ia otherwise vesteg
in'central office under R. & P. R-20zs. (February 1, 1942.) 3 - YD, 3 L 1P

H ) 1011, ADJUDICATION of APPLICATIONS o7 VETERANS RESIDING wr UP THE CONTINENTA

\_ LIMITS OF THE UNITED STATES . ~-Applicationg for disability compeusation or pension
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B e 2 PR

.4};

4



oz . AP

VR 3, 1050
Vetenn- Adminiatut{éa- é

ey Washington 25 D.c,

May 29 959

VA REGULATIONS

See explanation 35.4
Transmiteq) Sheet 189, 35 and 3¢
\'37 and 3§

!39 and f0,41,42,43,44

Pangneh. revised Paraznghl added Pangrn& Canceled

None \l 100 (5ee ¢xplanation None

\
‘ \ 101 Transmitra)
1102 Sheat 189,)
1103

1107
\l10s R
" N\lios

Niiig
N

1112
\l 113
EXPLANATION

The PUrpose of the lolloving Comment g the changes included in tlieue
Amendmenty of VA Rogulatjonn is to inform aj) Concerned why thege changes
are being made. Thig Comment iy noy Tegulatory,

Paragranh 1100, N, change of VA Regulation 1024 other than organjg,.
tionaf aeszgnadons. Te fminology “an awthorization officer't includeg attorney.
Teviewers and Persong authorized g Approve Awards bageq on claims fop
reimbuuement for EXxpenses of lagt illnesg op burial,

7

. . 4
//' - p' R s,




VA Regulationg
Compansation and Penaion-~'1‘ransmittal Sheet 19)

* A determinnuon is being made ag ¢tg whet
codified 1in Accordance with the reviged “‘Preparatiq
to Codification Publisheq by the Division of the
Printed in the Noticas Section of the Federal Register

was,
Para’.rneh 1101, nNo change of VA Regulation 1006,
Paragrlgh 1102 Statement of rule of reasonable doubt,

Paragrngh 1103, Restatement of VA Regulation 1007, Lagt sentence
Mmoved to new Regulation 1109,

Paragraph 1104, Subpnrngraph {A): Restatemen; of VA Regulation 1008
to extend rule to all adjudicative decisiong including ratingsg Subpars.
graph (B). Con-oudation of VA Regulations los3, 1064E), and 1066(R),
Determinltions 28 to homicjde and death added. Subparngraph {C): No change

Paragraph 1105, Restaternent of VA Regulation, 1009 angd 2670. Syp.
Paragrap C) is based oy VA Regulation 1064(F), The Provisions of VA -
Regulation 2670(0). which required ¢q dayyg notice jin reduction or discon. — ”d
tinuance of ratingg fop death benefity, are canceled, T Provisionsg of VA
Regulation 1105(A) are for application j, such cases,,

Parngragh 1106, Restatement of VA Regu]ltion- 2554 apg 2922,],

Paragraph 1107, Rcstatement of VA Regulations 2593 (a) and (B) and
2953 TA) :53 (B}, This Paragraph now includeg live Cases,

Paragragh 1108, Reatatement of VA Regulation 1026(A), 1agr Sentence,
Referenco to ev; énce addeq, '

N,

Ta aph 110 estatement of VA Regulat ons 1007, IZIQ(A)
ZSOO.I(E) (1) "and {3 » 2932 ¢ nd (B}, Applicahle to diaabﬂity nd death
Cases, Statement Added jp 4 bparagraph {A) show; g the l-year time limj;

Fou




. VA Regulations

Compensation and PenaionuTrannmittal Sheet 19;
P ‘
“@

R Paragraph 1111, Restatemen: of VA Regugltiou 2555(R), Rules apply
to both live and death cases. Subpn'agrnph {A): 38 Us.c. 4007(a) Provideg .
that the 60-day Period will py, ‘“from the date notice ig Mailed.** T refore, -

. the letter will bear the date it is mailed, The same ph.naing Was contained
in Veterang Regulation No. 2 (a), part 1y, Paragraph x (a). Subparagrnph {B):

No change, Subplragraph {C): Extends 'to 60 days the Period allowed to
residenty of foreign Countries for filing ap ap

Person whe is prote.ting A pProposed Award,

Paragraph 113, No change of v Regulation 2593(C) ang 2954,

Parngraph s, Prevlously found in v Manyaj M8-1,
———_ 1113,

-

BRADFORD MORsSg
Deputy Adrninl:trator

Sk

j‘ﬂ Distribution in accordance with VA Form 3-3040.
A - ‘

ik
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38 CFR 3. 105¢e)

VA Regulationg
1103 Compensation ang Pension--Trang, Sheet 191

in a fair ang impartial ming that his claim is welligrounded, Mere Suspicion °
or doubt a4 tg the truth of any statement, submitted, as diutlngulshed from
impeachment or contradiction by evidence or known facts, ig not 2 justifiable
basis for denying the application of the reasonable doubt doctrine jif the entire,
complete recorq otherwise warrants invoking this doctrine. The reasonable
doubt doctrine jg also applicable €ven in the absence of official records,
Particularly jf the bagic incident allegcdly Arose under combat, or similarly
strenuoys conditions, ang is consistent with the Probable sults of sych
known hardships.] (May 29, 1959) 3 "_N Yol 38

ay 29, 1959) /2 V69 15,2

L1104 (8 3.104), FINALITY oF DECISIONS

(A} The decision of a duly Conatituted rating agency or other agency
of original Jurisdiction wjj} be final ang binding upon all field offices of the
VA and will not be subject to revision except by duly constituted appellate
authorities op €XCept as provided in va Regulation 1105.3 (May 29, 1959)

¥F 170; S.0. 2-17-43 . Pif [F /o0 p

L(B) Current determinations of line of duty, character of dis
relationship. dependency. domestic relationy questions, homicide. and findings

in the a‘bsencq of clear and unmistakahble error.) (May 29, 1959} Par. 6,
Frraed 10173, JoGyle) #~/0447/2)) 1B 8-42; Por. 8, 18'g_720,

fina), Where an Appeal ig timely filed, the diuulownnce. if affirmed, does not
become final ungj) the date of the appellate decision, (38 Us.c 4004(a) and
9) /3 2a

L1105 (8§ 3.105), REVISION F DECISIONS.—oThe Provisions of this para.-
graph apply eXCept where there iy {raud; a change in law; a change in inter-

A
cated, including decisions of service Connection, degree of disabuity. age,



: VA Regulationa
Aees  1105(A) Cop, Compensatjopn and Penalon~-’1‘rans. Sheet 19 1106

Teversal of , prior decision on the ground, of clear ang Unmistakable error O/k} \)
has the 83Me effect a4 if the Corrected decision had been made an the date ‘Y0
of the Yeverged decision.) (May 29, 1959)
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L¢) Character of Discharge. A determinition 2% 1o character of
dischnrge or Iine o7 duty which would regyjt in dssqontinued entitlement 4
subject to the proviaions/o[ subparagraph (D).} {(May 29 1959) ﬁﬂ%,_}

' [(D) Severance olnﬁervjce Qoggegtggg, Service Connection wil]l be
Severed only where evidence establishegy that jt i Clearly apq unmistakably
€rroneoyy (the burden of proof being upon the ¢

Overnment.) 4 change. in /
diagnogi, may he ‘accepted 28 a basig for Severance Action if the Xamining /9oy /F)

tion ways Predicateq is clearly erroneoy
Companjed by a SUmmary o
Conclugion,

L1106 (g 3,594, RENOUNCEMENT ' 1P /Q)
Par, 13, 1e¢. 2-10-48; s.9. 2-13-45, 6-6-45, 5-21-48, 8-14-50, 1-11-51

(A) Any Person entitled tq Pension, compensation. or dependéncy
and indemnity Compensation under any ofthe lawg administered by the v may

37 ’

01
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Veterang Admin; stration

« 20l Washington 25, D.¢c.
- May 8, 1962
VA REGULA'!’IONS
COMPENSATION AND PENSION. . Trlnlmlttal Sheet 234
Remove Pages Insert pages
37 and 38 37-R and 38.R
39-R and 40-R, 41.R, 42-R, 39-2R and 40-2R, 41-2R, 42-2R,
43-R, 44.5 A3.2R, 14.2R
qun‘ragbl reviged Para‘ragl_u added Paragraphs canceled
guos (D), {E) l None None
' EXPLANATION

The purpose of the fouowing Somment on th, changes included in this
amendment of VA Regulationg is to inform ali concerned why these changes
are being made. This comment jg pot regulatory,

. : Paragra 110s, Subparagraph {D} hag been revised to exclude deter.

’ minations of service connsction whieh have been in effect for 10 of more
Years, ang < .
last clayge in the Preamble of VA. Regulation 1105 *«, | or-the evidence
establishes that Bervice connection wag clearly illegal,’” jq for application
unless the 10-yeoar Period hag expired, A Cross-reference to the regulation
relating to thig Protection (yu Regulation 1957) hage been added at the end of
the Paragraph,

Subparagraplz (E) has been Amended to show clearly thae the 60-day
irace period for a Proposed reduction in dilability evaluation jg applicable
only to running awards, Thig Procedure iy po¢ for application where, for

report for examination,

) . Paragraph 1113, Thie Fevision permite Acceptance of 5 $ignature by
mark or thumbprint which hag been certified by an authorized official,
By direction of the Admim‘-trator:

w. I, DRIVER
Deputy Admimntrator

o -
j\". ; Distribution in accordance with va Porm 3-3040,
\J/
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VA Regulationg VRN
1103 Compensation and Pens!onuTra.ns. Sheet 19) ' ‘.‘ X

e
basis for denying the application of the Teasonabhle doubt doctrine jf ; entire, .
Complete record otherwige warranty invoking this doctrine, The TYeasanable
doubt doctrine i, also applicable even in the absence of official records,
Particularly ¢ the bagijc incident allegodly 4rose under combat, oy aimﬂarly
Strenuoyy conditiony, and jgo consisgtent with Probable sults of Such
known h..rdahipn.] (May 29.1 1959) 3 "_w ‘oi 38

L1103 2 3.103), INFORMATION TO BE FURNISHED C ANTS.‘v-The

claimant will hbe informed
d o

(1104 (8 3.104), FINALITY OF DE.‘CISIONS

[(B) Curreng determinations of line of duty, character of discharge. .

relationship. dependency. domestic Telationg Questiong, hom:cide, and lindingsg

G -
dechion of anp aAgency of originalcfu;is ;czion which ig not
APpealed with; Year from the date Rotice of the dua.uowauce will be

fina}, Where an 2ppeal iy timely filed, the diaallowance. if affi.rmed. does not
become final until the date of the appellate decision. (38 U.S.C) 4004(a) and

4005(b) )3 (May 29, 1959 pe 13 Pa
1-21-38.
iy 511",_/ Pren AP ) zﬂgﬂz’; Par. 2, 18 2159,

Where evidence establishey such €rror, the Prior ecision will be re\‘rersed' T
OFr amended. The rating op othep adjudicative deciaion which Conatitutes a” \u"

. 38 X w'&b') ‘ ’\.{ ¥




38CFR3.105¢)
gulations
q 1105(A) Con. Compemsatlon and Penslon--Trans Sheet 236 1105
reversal of g Prior decision on the grounds of clear ang Unmistakable error 1400(x )

Difference inion, Whenever gy Adjudicative Agency iy of
M%-\

(B)
the opinjon that 5 revision or apn Smendment of 5 Previous decision jg war.

4 difference of opinion being involved rather than a clear and unmis- 1400(1)
error, the Proposed revision wiy) be recommaended to Centra] Qffice.

(May 29, 1959)

< {Ma ]

{D) &vorlnce of Service Qonncction. [3ubject to the limitationn
contained in VA Regulation 1957.3 service Connection wij] be sevored only
where evidence establisheg that it {4 clearly angd unmiltakably 8rTonecus (the
bu Proof bein Go 5 hange ; y

® examiniy, ph
in the }i

cated ijg clearly erroneous, This certification must be Accompanied by a
TY of the facts, findings, and reasong Supporting the conclusion,

When Severance of service connection jg, Considered Wwarranted, a rating
Proposing Severance iy be Prepared Setting forth Al materiy) facts ang
reasons and Submitted to Central Qffice for review without notice to claimant
or Topresentative, Ratingg fo, carious op miseing teeth, PyYorrhea, o
incent’y disease will not be submitteqd, If the Proposal ig 2PProved on re.

1500(R)

Centra] Office, the claimant will be notified of t)e contemplated

{ Qubﬂjtz Kvaluation, Where the reduction ip
] a urvico-connccted disability ;4 considared Warranted rang 1500(R)
the lower evaluation would regyjt in g reduction op duconununcc of pay.
i not
vi

~Referonces: VA Regulation 1400, EFFEC'I‘IVE DATES

[VA Regulation 1500, REDUCTIONS AND DISCONTINY.
ANCES
VA Regulation 1957, PROTECTION--SERVICE CONNEC-
TION]

37-R
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Veterans/Admini stration’
Washington 25, p.C,

.a"\f’
. "' December 1, 1962

VA REGULATIONS
COMPENBATION AND PENSION. -Transmitta} Sheet 267

Remove Pages Insert pages

35-R and 36-R ‘\‘35-211 and 36-2R
37-R and 38R “37-2R and 38-2R
39-2R and 40.2R, 41-2R, 42-2R, 39-3R and 40-3R
o 43-2R, 44-2R 4l-3R, 42-3R,43-3R.44-3R
Pnra‘ngh revised Paragrnghn added Punpagh- canceled
- Nlios Introduction, (4), §x 105(F) None
(D), (E) 1114

Page 35.4 (contents Page): Under *'1)53 Signature by Mark’’ insert
“119 %ﬂnge of Law or yva Issue’’.

\
.

. : EXPLANATION‘

The purpose of the following Comment on the changes included in thig
Amendment of va Regulations jg to inform all”concerned why these changes
are being made, Theae comments are not Tegulatory, :

Paragraph 1105. The revisions in thig Paragraph reflect changes made
Recessary by Public Law 87.825, enacted October 15, 1962. The Provisiong
of this act are not for Application for the purpose of awarding, reducing or

dincnnﬁnuing benefits prior to the offective date, Decembey 1, 1962, speci-
fied in section 7 of the act,

This act substituted , new gection 3012(b) of title 38 for the former
subsections {b) and {c). Consistent with the Provisions of the new gub.
section (b}, the Preambls to Paragraph 110s has been amended to eliminate
reference to “fraud’’ and to substityte reference to acts of Commiasion or
omission by the Payee. The subject of revision of decisions due to changes
in law or administrative issues ig Bpecifically covered in the new VA
Regulation 111e,

retroactive benefits may be authoriged as if the earlior decision had been
favorable, The basic rule for reduction oy dilcontinuancc of awards be.
r. cause of error iy contained in va Regulation 1500(B}.
Al
14
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Subpnragnph (D) ae raviged i, based on the new section 3012(b)(6)
which provides statutory authority for rules which Were established by
regulation, The existing Procedurs prolimimry to severance of service

employabiuty) status, 8e&verance of service connection and reduction of com.
Pensation awardg Are excepted from the general provisions of subsection
(b)(10) for dilcontinuancs of awards because of ldminjltrlthfo error or
error in judgment,

would affect eligibility for Compensation, As under exi-t'ing Procedure,
compenwation Awards will pot be reduced or discontinyed until the veteras
has been afforded a Period of 40 days in which to submit additiona) evidence,
The rating and award (if discontinuance is not in order) wil] reflect the lower

evaluation ‘and the redyced rate of €ompensation effective the first day of the

The new lubparagraph (F) provides for reduction (e.g., aid and attand.
ance allowance) or dilcontinunce of a pension award on the basis of 3 re-
duced evaluation where there has been A change in the disability oy in em-
Ployability, offective the last day of the month in which the discontinuance is
approved. Thig aAction will pe taken on the basis of the rating, No Wwaiting
Period ig authorised for the submission of additional evidence,

(Comment on RPar, 1109. This Paragraph has net been changed. sup.
par. (A)(2) Provides 3 I-year time limit fop submission of evidence in sup-
port of a clajm for benefits, which ig equally applicable to original ang re-
opened claimg and claims fop incremase, The former 38 ues.c. 3011,

of request, Additiona] comments concerning thig aspect are Contained in
transmitta] sheet 248 Accompanying the revision of ya Regulation 1156.)

Paragrlgh 1114 combines the Provisions of the new sectiong 3010(g) ana
3012(b) ). which affect award actions due to changes in law or va issues, oy
interpretations of either, Benefits May not be authorized under this para.
graph for any period prior to December 1, 1962,

Subparagraph (A) is based on section 3010(g), which Provideg statutory
authority for Payment of benefits based on Pending or Previously disallowed

claims, " when liberalized standards of entitlement are eatablished by a /\\

liberah‘zing law of approval of aﬁlibenlizing VA issye; ®.8., a change in

‘®
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U Y

\\*/rnting or depandency criteria, or in the nature of evidence required to estab-
lish relation-hip. Benefity may be paid from the effective date of the law or

In other instances, where a genoral review of claima is not authorized
. or an individual claim Va8 not identified in the course of a general review,
benefits may be authorized retroactively sither on the basis of 2 ﬁgﬂnﬂhﬂd
claim or an administrative review, 1If a claim is reopened by the ¢ almant,
. ‘or is reviewad on the initiative of the VA more than | Y®Ar after the effective
date of the law or VA issue, benefits may be awarded retroactively Covering
a period of } YOAr prior to the date of reopening or date of administrative
determination of entitlement (e.g., the date of rating), whichever iq appli-

- cable,

'

Subplragrnph {(B) is based on section 3012(5)(6), relating to discon-
tinuance of awardg because of a new law or administrative issue, or because

instructions in effect at that time, should got have been authorised. Under
the circumstances described, the general rule will he followed in the absence
of other specific statutory or administrative Proviasions,

By direction of the Administrator;:

W. J. DRIVER
Deputy Admini strator

Distribution:

DVB publications code 007)
other elements sars a8 Compensation and Pension Regulations.
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Justify a belief in fair and impartia] mind that his clajm is well grounded.
Mere suspicion or doubt as to the truth of Any statements submitted, a¢
distinguished from impeachment or contradiction by evidence or known facts,
is not a justifiable basje for denying the application of the reasonable doubt
doctrine if the entire, complete record otherwise warrants invoking thig
doctrine, The Teasonable doubt doctrine ig also Applicable even in the ab-
sence of official records, Particularly if the basic incident allegedly arose

under combat, oy similarly strenuous conditions, and jg consistent with the
probable results of such known hardships, (May 29, 1959)

1103 (33.103). INFORMATION TO BE FURNISHED CLAIMANTS.-~The
claimant wi)] be informed of hias entitlement or nonentitlement. the Teason,
his right of 2ppeal, and of the time limit within which an &ppeal may be filed.
{May 29, 1959)

1104 (33.104). FINALITY OF DECISIONS

{A) The decision of » duly constituted rating agencyor other agency
of original Jurisdiction will be final and binding upopn all field officeq of the
VA and wil} ot be subject to revision except by duly constituted appellates
authorities or except as provided in VA Regulation 1105, (May 29, 1959)

NF 170; S.0. 2-17-43; p-18

(B) Current determinationl of line of duty, character of diICharge.
relationship, dependency, domestic relations questionas, homicide, finding o
of fact of death or Presumptions of death made in accordance with exiating
instructions by either an Adjudicatign activity, a Vocational Rohabilitation
and Education activity, or an Insurance activity are binding one upon the
other in the absence of clear and unmistakable error. (May 29, 1959)

Par. 6, 1B 8-42; pap, 8, 1B 8-120; G.c, 5~6-59; 0.M. 9-4~59; 1B 21.15

(C) a decision of an agency of original jurisdiction which ig not
appealed within ) Ye€ar from the date of notice of the disalléwance will be
final. Where an appeal ig timely filed, the dilallownce. if affirmed, does
not become fina] until the date of the appellate decision, {38 Us,.cC, 4004{a)
and 4005(5” (Mly 29, 1959) NP 511’ 1-—21-38; Gu.c, 3‘8—60; Par, 2,"

IB 21-29; Digest 61-15

haa been Suspended, and it ig determined that no additional Payments are in
order, the award will be discontinued effective date of 15 a¢ Payment. ] {Dec. 1,

1962) For armotations, see cards on "VAR 1009-Seriea'; & "YAR 1105-
361'105". K w

'S
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(A) Error. Previous daterminutionl on which an action wag
predicated, including decisions of service connection, degree of disability,
4ge, marriage, relationship, Service, dependency, line of duty, and other
issues, will be accepted as correct in the absence of clear and unmistakable
error. Where evidence establishes sych srror, the prior decision wil] be
reversed or Amended, [For the purpose of authorining beneﬁtu,] the rating

A 7 \ ‘

- (C) Character of Discharge, A determination 28 to character of
discharge or line of duty which w d result in discontinued entitlement ig
subject to the Provisions of mbparagraph (D). (May 29, 1959)

(D) Severance of Service Connection, Subject to the limitations
contained in Va Regulations {1114 and} 1357, service tonnection will he
severed only where evidence establishea thae it is clearly and unmistakably
erroneous (the burddn of Proof being upon the Govornment). [{Where service
connection is severed because of 3 change in or interpretation of alawor ya
issue, the Provisions of va Regulation 1114 are for Aapplication.)] A change
in diagnosis may be accepted as 3 basis for Severance action if the examining

clusion, When severance of service connection is considared warranted, a
rating Proposing severance will be prepared Betting forth all material facts
and reasons, and submitted to Central Office for review without notice to the
claimant op representative, Ratings for cariousor missing teeth, Pyorrhea, or

the 60-day period expired. (38 u.s.c., 3012(b)6); pL, 87-825)) (Deec. 1,
1962)

(E) Reduction in [ 3 Evaluatiou-—[Com eénsation], Where the
reduction ip evaluation of -2 8service-connected diaagiiity for employability
2R

i

For annotations, see cards og "VAR 1009-Seriagn & "VAR 1105
a) i

Seriegn
(Digesta and 5x8

1400(X)
<906

5215
13003

1400(1)
<506

5215
13003

13003

1500(R)
13003
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reduction or discontinuance of [compenution] Payments currently being

made, Lrating action wil] be taken. The reduction will be made effective the

lSOO(Rg last day of the month in which a 60-day Period] from date of [notice to the

1501(E Payee expires. The veteran will he notified at his Jatest address of record

(G) of the action taken and furnished detailed reasons therefor, and will be Riven

60 days fop the Presentation of additiona) evidence, (3g u.,s.c, 3012(b)(6);
)

LIF) Reduction in gnlgtiogngcngigg. Where a reduction in eval.
uation is considered Warranted because of a2 change in non-gervice-connected
dinability or employability and the lower ovaluation would result in a redyc.
tion or discontigmanco of pension PAyments Currently being made, the award

1501(E) will be reduced oy discontinued sffective the last day of the month in which
(G) reduction or discontinuance of the award is approved. The veteran will be
notified at hi, latest address of record of the action taken and furnished

detailad reasons therefor, and the conditions under which hig claim may be
Teopened. (ig u.s.c, 3012(b)(5); PL 87-825)y (Dec. 1, 1962)

TS 26 7
Croat~Refcrencea: VA Regulation 1400, EFI‘ECTIVE DATES

For annotations, see carda (‘includmg digest) an R 1009-3eriest g "VAR 1105-
Seriegn,

1106 (13.10¢, RENOUNCEMENT

Par. 13, 1tr, 2-10.48; 3.0, 2=13-45, 6—6-4.5, 5-21-48, 8-14-50, 1-11-51;
G.c. 1-12-66
(A) Any person entitled to Pension, compeneation, or dependency
and indemnity Compensation under any of the laws administered by the va
may renocunce hig right to that benefit. The fénouncement will be in writing
1 500(@ over the person’s signature, Upon receipt of syuch Ienouncement in the va,
PRyment of sych benefits ang the right thereto wil] be terminated, and such
pPerson will be denied any and all rightg thereto from Such filing. (38 U.scC,
3106(a)) {May 29, 1959)

(B} The renouncement will not Preclude the Person from Iiling a
naw application for Pension, compansatian, or dnpendency and indemnity
compensation at any future date, Sych Dew application will be treated as an
original application, and O payments will he made thereon for any period

1400(3) before the date "uch new application is Teceived inthe VA. (38 u.s.c,
3106(b)) (May 29, 1959)

C)
by one benoﬁcx’ary will not serve to increase the rate Payable to any other
bencﬁciary in the same clase, {May 29, 1959) .:“‘

38-2R Followed by 39-3R
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5 Vetbrans Administration
r @ Summary sheet att, to memo, above, Wasd . D.C. 20420
l Ve, .
R May 7, 1974
VA REGULATIONS
COMPENSATION AND PENleN-'n'mnitl:l Sheet 539
Remove pages Insert pages
35-i 3S5-i-R
36a
37-3R and 38.3R [36a-R] 374R and 384R
Mmh""ﬁed Faragraphs added Paragraphs canceled
\1103(D), (E), (F) None None
EXPLANATION

The purposs of the following comment on the changes included in this amendmen of VA Regulations is to
inform al concerned why these changes sre being made. This comment 15 not regulatory,

‘, Paragraph 110s. Subparagraph (D) has been amendeq to delete the requirement for submitting proposals 1o
sever service connection to Central Office. When severance of service connection is determined to be in order the
Necesary ratings will be prepared and approved in the feld station. This change does not climinate the

dave i )

By direction of the Administrator:

RICHARD L. ROUDEBUSH
Deputy Administrator

Distribution: RPC: 2210
FD
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or the evidence establishes that service connection wis clearly illegal. The provisions with respect to the date ol:
discontinuance of benefits sre applicable to funning awards. Where the award has been Suspended, and it ig
determined t 1o additiona] payments are in order, the sward will be discontinued clfective date of last

(A) Erroe. Provious determinations op which an action wag predicated, including decisiong of service
connection, degree of disability, age, marriage, relationshy » SeIVice, dependency, line of duty, and other issues,

" etror has the same effect as if the cotrected decision had been made on the dats of the teversed decision, Except
83 provided in subperagraphs (D) and (B), where an award i reduced or discontinued becauss of administrative
&1707 Or o105 in Jjudgment, 1he provisions of v A Regulation 1500(BX(2) wil) apply. (Dec. ), 1962)

(B) Difference of Opinioa. Whenever s adjudicative agncy is of the Opinion that 5 revision or an
amendment of 5 previous decision iy warranted, a difference of opinion being inyolveg rather than & clear ang
unmistakable etror, the Proposed revision wil} be fecommended to Centra) Office. (May 29, 1959)

change in oy Interpretation of 5 faw or VA issue, the provisions of VA Regulation 1114 are for application.) A
change in disgnceis may be accepied a5 5 basis for ®verance action if the CXamining physiciag or physicians or
other proper medica) authority certifjes that, in the light of all sccumulated evidence, the diagnosis on which
service connection wag predicated 1 clearly enroneouys, This certification must be accompanied by a summary of
the facts, findings, mwmmmmm.mmornmm«mnmmmd

taken and the award will be
(38usc. 30!2(b)(6); PL 87-825) (May 7, 1974)

[36aR] 374R

5o
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(F) Reduction in Evaluation—Pemsion, Where a reduction in cvaluation is considered warranted because of 4
change in non-service-connected disability or employability and (he lower evaluation would result in o reduction
or discontinuance of pension paymems currently being made, the award will be reduced or discontinued effective
the hist day of ihe month in which reduction or discontinuance of the award js approved, The veteran will be
notified at hy [or her] latest address of record of the action taken and furnighed detailed reasons therefor, and
the conditions under which his clajm may be reopened (38 Us.c. 301 2b)X5); PL 87-825) (Dec. I, 1962)

Cross-References: VA Regulation 1400, EFFECTIVE DATES
VA Regulation 1500, REDUCTIONS AND DISCONTINUANCES
VA Regulation 1957, PROTECTION~SERVICE CONNECTION

1106 (§3.106). RENOUNCEMENT

(A) Any person entitled to pension, compensation, or dependency and indemnity compensation under any of
the laws sdministerod by the VA May renounce his [or her] right 10 that benefit but May not renounce fess than
all of the component tems which together comprise the total amount of the benefit to which [the person) is
entitled nor any fixed monetary amounts ey than the fug amount of entitlement, The fenouncement will be jn
writing over the person’s signature, Upan receipt of such renouncement in the VA, payment of such benefity xnd
the right thereto wal be terminated, ang such person will be denied any and o)) rights thereto from such filing,
(38uUs.. 3106(a)) (Mar. 9, 1972)

(C) The renouncement of dependency and indemniry tompensation by one beneficiary wilf not serve to
increase the rate Payable to any other beneficiary in the tame clas, (May 29, 1959)

I84R

$29609
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39 CFR 3.105¢e)
13522  Federal Register / Vol 85, No. 70 /| Wednesday, April 11, 1900 / Ruyles and Regulatioss
bu.hedmm.mmuw ads 28 CFR 1.0060M-1(d)3}, 1o ke, the provisions of the A 1
Wedneaday, Devemmre s a0 BAFR  on e porh 1008 20 P Yok Flexibility At (s USC Ry

50387) as Tre, 8178, The 1(d)B} to make, on the", information
tulas related 10 compliance with the new 4').(' 4 On page 30372, second columa,  Drafling
reporting requirements imposed by Immediately f:ﬁ:wiug the text of The drafters of this regulation are Mr.
section 0050M for returns relating to § 301.8030M-1, the language “Approved; John Wachter, project officer, and
PETSOns receiving contracts from Federal 8. 1080, Lawrence B. Gibbe, Commander |.A. Unzicker, profect
executive agencies, Commissionar ?ﬁnumd Revenue,” attorney.
FOR FURTHEN INFORMA TION conTacT: should resd as ows:
Keith & Stanley at 302-506-3367 (g o Lawrenoe B. Gibbe, Uist of Sublects in 23 CFR Part 117
toll-free number), | Commisatoner of Intamal Revenss, Bridges.
SUPFLEMBINTARY NPONMATION: Approvad: November s, 1080, Regulation
Background Kenneth W. Gideon, Ln consideration of the fonfoing. part
The final regulations that are the Anhm&urtnryoﬂhc Trecsury. urolu&aa.(:odndhden
subject of these c:’r;cuom ::ll::i. tob. Dole . Goode, Regulations, iy amended as follows;
saction wi was & to t , . . :
Internal Revenue Code by the Tax mi"" Assistant Chiof PART 117—-ORAWBRIDGE
Reform Act of 1988, . (mnmmm«mmma omurmnlmm
N..dfﬂm BRLMO CODE gty I.mauthmi;yduﬂm for part 117
As published, the fina| regulations M continues to read as follows;
contain errory which may to be . :
misleading and are in nesd " OEPARTMENT OF TRANSPORTATION Avsharty: 33..8.C. 408 0 CPR 1.48 and 33
clarification, Coset Guard CFR 1.08-1(g).
Carrection of Publication 2 Section 117.467(a} is revised to resd
Accordingly, the pubn“,mu:g u:: 33CER Part 117 as follows:
final regulations which ware the su st (caoe.s0-02) $117.467 Lake
oltklluztihzuanuI!cnniuﬂedal ) (l,’h‘lu“d'dh.“’ﬂ'd..sl’b?kh‘
follows: mwm near New Orlearts 5 open on signal if
. thwmmdm m’mu “m“mmhbm,ﬂm
preambls, firet column, line 10, the the shall
langnage “(incloding into (or treated ag ~ ASEWEY: U, Coast Guard, DOT. Mm mddl dnll.“ be keot
e&m"bmtauﬁ“(w 2700k Pinal rule; revocation.  condition for immediate vperation until
t oontract sctions treated s new . :
contracts entered into (or treeted o mﬁsmmh }bculma-?cyf:ov«:
entered™. ] regulations for the Southern Railway
Synhmnmthdnmmuhh Dated: March 22, 1990,
! ';’“? o;mm;m cof s in Orleans and 5t, W, Maritn,
ar, page second column, ammany Admi Coast Guard, Commonder.
* §1.5080M-1(bX2){1v) should read: the drawspan has been replaced with s o coa':‘ — District,
S Lt b e fixed span. Notioe and public procedure
(V) Certain schedule contracts, Por have been omitted from ths action dus -(FR‘ :,f&m” ,md. - 1000 845 am)
putposes ofﬂ:-‘ mﬂ@ﬂowymﬂfc the o the conversion of the span. :
o con o on wracrve : e
behalf of one or more Federal executive becomes ‘m"%m
::p‘,,“m"“d' ;’,’;ﬁ:' “m“,'m"m" ron INPORMATION CONTACT: 2;':,.., or
Admlnhmuonorthonapamd :'*'mw"d“"'m " s
Vaum'nAﬂdu.Nh-dmcof Py Hranch, Kighth Coast 38 CFR Part
execution: uard District, telephone (504) 58092085,
(A) A Federal Supply chedulo | m::nmmm " RN 2300-ACs
Contract entsred int, Gene action RO economic
Serviees aoum m ra Iy revl s m Procedural Due Procese
{B) An Automated Dats meaningless because pertain to a AdaNcy: Department of Veterans
uleContrlctem?ndln!obythe dnwbﬂ@amthcmoh exists. Affairs,
Gen«dsmicuMmuumum.or Cansequently, this action Oonsidered ACTION: .
) (g).:\mw.mtawmmam ;g:mmﬂorm&rwh% n:::‘" =
Y the Department of otaran’s Affuiry. nt under MNSmANY: Department o elerans
instead, an ! yeF Gcmn; i mdm {44 FR 11004, Gdimﬁo:x‘;) !;h:uhtbu nni:tveodunl
°"'°“m'2m,,,"'”°"mﬁmm“é? ! February 28, 1679). Since thore iy o due pracess for VA claimante ang
Department of Veteran's Aftairs, under unpact, & and the eligibility criteria
such a coatrect is a “contract”  evaluation ie ry. Bacause no formm.cﬁvccwud.buedou
for purposes of this section, Rotice of proposed is Hmhmuldmhbhﬂw _
mqu&-dundasu.ac.mmdbmm mnm-menmum
§ 1.5050M | Amenasa)} this wiunothvontimiﬂcu bomol&cm!fnrmom
M&Onmm.wwtm (mmmanhmwnunbudmu syedﬁalyln\h&ﬁanhﬁgon
lineqof § 1.00S0M-1(AXSHIXA} which entities, this rulemaking iy exempl from  procedural due process and because of &

-~ 55 Ped, Reg. 13522 193¢




38R 3. 105 )

sderal Register / Vol. 35, No. 79 svednesday, April 11, 1990 / Rules ang Regulations 13529

ey

eny notice to & claimant to the properly  provides Stetements of the Case

designated Mepresentative of the detailing the basje and rationale for 4

claimant, denial of benefits, affords claimants
The regulatory requirement for and/or beneficiurfes ample oppartunity

furnishing copies of notices to to argus their views,

d ted fepresentatives iy contained Information from, or copies of, thase

{n 38 CFR 1.525(d), and tnclusion in this opinions or othes evidence considered

section would be redondant. Therefore, by VA in reaching decisions may be

no Chm’t: I8 being made based on these made avaiiable to claimants and/or duly

comments. authorized S3ents or representatives
One commenter recommended that under the sutharity of 38 c¥R 1.500 ot

this section include o reqairement that o 5¢9. These regulations also apply 1o

Aflairs, 810 Vermont A A claimant and his or her Properly requests for copies of legal opinions,

Wa-hfn:t,on. Dgnquo. wg:v-m designated representative be provided which are an lmpoﬂ.n:::rl of the VA

. ARY MEORMATION: On notification of submissions from VA decision making process, and are

pages 37797 through 37801 of the Federa) 't8i0nal offices 1o VA Central Office rendered based on facts of record at the

Register of September 28, 1008, VA (L) for advisory opinions, me of the opinion. Legal opinfons may

published Toposed amendmenty 1o title  2dministrative riews, administrative be challonged following regional office
appeals, | { opinions, and medical ions as part of the appeilate

o5

38, Code of Pedaral Rmh"ou?:- on opinions from VA health care . Process or through the submissin of
h (ral due b poess and professionals, and that copies of such sdditional eviderce,
g igibility criteriq for r!mmﬂvn dwardg submissions and resulting replies be Ro tory req 2 for providing

deed on Uberalizing laws or routinely furnished 1o the claimants and delam‘ ",m,' !dcc!l y 4
administrative issues. Interested representatives prior to decisi reasons sions an
e wers given until October 28, rendered. The commenter states the ) od w“? o “:n" ¢
ma.tosubmuuomment-.mmﬁom. b.’idfhllldﬁloryapimommm. %0 being adopted with publication

or objections to the proposed Tules, this notice con Proposed benefis
VA received oommeh:(; on the g::g:' .m"u:‘::'::‘:n ol office mduct:m.'va. ﬁnd?q m.(“to atory
proposed rules t iotnam y Provisions to be adeque e
Veterans of Americe and the “:.' .nbonrd. ::?.,Hm txam?xf:m sad agsinst erronacys deprivation of
m&» Public Advocate for Veterang bt mhm frior o the dacision nmmm puing ‘l.n bt:-l;" regard, if
Aflairs. oammants and any. a
recommendations with respect to aach ;o':?d":"d in order ;"u’m‘"‘""’ commenter's suggestions would be far
Proposed amendment have The majority of claime in outweighed by the Costs
rummarized and are st forth beloy VA regional offigee 1. om Implementation 1o the Government,
togethar with the actions and/or nature involving relatively simple iasues  Such costs would Include employee time
responses of VA, . of entitiement, but some claims involye ~ M*quired to 20py and mail documents to
c ts and 8 extremel lax and/or novel issues  Claimanty and beneficiaries, In addition,
Recommenda and ,"M’" application of s variety of decisions would be delayed pending
Saction 313 4 laws and thﬁmhmuouduc reply or expiration of 5 periad allowed
One commenter recommended they to circumstances arising fram the for reply. For these reasons u"bc_
the prlzgoud regulation be amended 1o complexity of an jssye, g regional office ;’m”"d‘d changes are not ing
state that required notices of VA may request an from
proposed and final sctions be sent o 8 VAC(II;:'I & medical opinion, and/or & One commenter recommended ;
claimant st hiy or her last known legal opinion, Administrative reviews requiring that vA md““" citations of all
addrese. and administrative appealy 8¢ actions  applicable regulations in notices of
VA does not agree that inclusion of which oceur following o decision by o Fopossd of final decisions, and that the
this wording in the regulation would nal office, and therefore, have no densons for the proposed or fina}
Provide any additional benefit for vA relationship to procedura) due process decision include a ltalemenl.of the
claimants with fegard to their i within the context of this section, exact change in the claimani's
right 10 notice of decisions on ﬁ:ﬂ Advisory Opinions are advisary only circumstances on which the change is
claims, Barring an srryr or a delay in and, while such opinions should be proposed or based.
Processing a notification of & change of 8iven considerahle weight by regionai VA does not agree that the
address, all written communications to a  gffices in reaching a determination on & recommended changes would provide
claimant arg Sent to his or her [agt particular claim, are not h(nding on the any additional begefit for VA claimanta
known address. Insertion of this regional offices. The same is trug of with regard (o their general right to
fequirement in vA regulations would medice} opinions from VA health care notice of decisiong on their claims. The
not lessen the number of eITOrS or profesalonaly. Thers {5 no issue of & lack recommended changes would require
reduce delays. For thig no of opportunity 1o be board by the VA 10 include detaileg siatements and
changes gre being made based on this decisionmeker where an advisory or regulatory citations on favorable ag well
comment. Since additional protection medical opinion has been issued a8 unfavorable decisions. Clearly, thery
2gainst erronegus deprivation of becausa the decision making authority ig  is ng ritk of errongous deprivation with
benefits would not be to retained by the regiona} office. VA does favorabie decisiong, and the suggestad
claimants through adoption of this not believe that due 8 includes o changes provide "0 additiona}
s ton, the Covernment's barden in requirement thet 4 nonbinding protection to succeasty] claimants while
implementing the suggestion is not being  advige ba communicated to claimants be extremely burdensome on the
discussed. and/for beneficiariey prior to an iniiaj, Government in terms of the impact on

Both commeniers recommended o appealable decision be made. VA automated claime Processing and
requirement for VA 1o furnish copyof  believes the appellate pmr:oeo. which timelinesy of decisions, Implementation
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8rguments and conlantions with respect which & 60-day period from the dats of beneficiary will t at his
to the facts and app law which notice to the bin’:ﬂcinry of the finst latest addresy o!br:zrdm:ftho orber
the claimant pertinent, 1t reting action expires. . c ted action and furnished
is the reapon:i’;ahy ol the VA personnael Authorlly: 38 UAC. 3azioye dnmﬂm » and will be
conducting the bewrings to axplain fully rL.Q-L__‘"-ML._.\ Siven GO dayy for thy prasentation of
the lssues and ! the submission of | (e} Reduction 1n evoluation— ’ additiona) 1o show thet the
evidence which the laimant May have | compensotion. Whare the reduction in benefits shouid be continged at their
overloaked and which would be of ovaluation of o service-cannacted present level, Unless otherwise pruvided
advantage to the clalmant's poaltion. To | dissbility or employability status is in paragraph (h) of this section if
assure clarity and completeness of the nsidered warranted and the fower additional evi 18 not received
he.r‘ns recard, uestions which are evaluation would result in o reduction or withig MW final adverse action
directed to the cga(mam and to scontinuance of compensation will be tukes and the award will be
witnesses are 1o be framed to explore Payments currently being made, a raling reduced or disoontinued oftective as
fully lhﬁnh  for Asimed entitiemen Hroposing ‘h"d";‘.fﬁn or specified under the provisiong of
rather than with an intent 10 rq le scontinuance Prepared satting
evidence oy o testimony, forth all materia] Tacts see; The | #42.800 through 3,503 of this part
cases in which the nature. origin, or enaficiary will be notified at his or her
dogree of diaability ta In fper . latut.nd]dnu of record of the (Autherity: 38 US.C. 3012
claimant may Teques? visual contemplated action and Turnished Predetarminai; heari
Sxamination by a phywicien designated | detailed ressons therefor, and will be - thihl,dvme. wd::: zgﬁce e:ng e
y VA tndthcpmcian‘: observations | given ag days for the presentation of Proposed actions under paragraphs {d)
will be read into record, additional evidence 1o show that through (g} of this section, the

(d) Submisston of evidence, Any Compensation payments should be beneficiary wif) informed that he or
evidencs whether documentary, continued at their present level. Unlesy she will have an opportunity for a
testimonial, or in other form, offered by | of erwise provided in paragraph {h) of predetermination heari vided that
the clatmant in suppost of & claim and this section, if additional evidence is aot | o est for snch g he:,?',:: Teceived
any lmend:hnmmqunnndmy received within that period, finul ra b;v:maoa. from the date of
comention or argement o claimant action will be taken and the award m the notice. If & oy oxt In
o nwi!hutpmthmloan!ob- bcmducedudilmunuodeﬁuninlh- WVAwmnoﬁrf;qt?,'h
included in the records, lantdnyofth.muth.{nldﬂcbam-day in writing of St time and lace of the

(@) The night tn . riodﬁvmﬂlcdataolnodcatotbe hea athaulodminpd f
Subject to the provisions of §314.830 clary of the fina} Tating action th i dat '1;."1?;
el LA537 of Gt claimarty are | penerS advance notes bo waived by
;?;ugno mu:::zmé e j {Aathority: 38 U g.C. 3012(bj(s ! ;:n.m‘nl between VA and the
claim, (f) Reduction in evalvation—pension, naﬁdu? 'J" ‘P“““"nge-v'n”

() Notifioation of decisions, The Where a change in disability o7 bearing will be conducted by VA "
claimant or beneficiary will be notified  employability warranse a reduction or personnel who did not participate in the
in writing of affecting the discontinuance of Pension peyments proposed sction and "b-",t"m
Payment of beamfity or relief, Currently baing mada, 2 Tating proposing bear the dtcdtio' ]n-making ility.
Notice will include the rason Lﬂn the rednction or wilbe & prede grlon hearing is timety
decision and the date it will be effective pmmmduﬂhgloﬁhdlw facts coduestod, benafit payments shall be
as well as the right ty hearing yubject and reasuns, The beoadiciury wif be lconllinued al umpml loualy established
to pa ) of this vection The notibed atbis oe bar Intest nddrossof  level pending & i determination
notification will also advise the Claimant  record of the action and concerning the proposed action,
or beneficiary of the right 10 icitiate aa furnished detasled therefor. and  (2) Following the predetermination
app«lhyﬂllm‘Noﬂuo! wﬂ]beximwd.y.hﬁ' pmdm.lmdﬂ.dinﬁlhmpb
Disagreement which aiil entisle the presentation of additions! evidenoe 1o and paragraph (d}, fe}, (1) or 8) of this
Individual to & Statement of e Case for  show that Pension benefits should by section, whichever is *pplicable. final
Sssistance ia partecting an appeal, continued at their present fgyel, Unless  action will e takan if o :

Further, the notice will advise him or her Otherwise providad in pamgraph {Blof  predeterination hearing was not
of the (s which mappealmust g inction, & sdditions] avidence anot  Fequested or if the beneficiary failed
be initiated and perfactod, Geepart1a,  received within that period, final sating ‘:*,:23:‘&”"" Chitse ”"mf;u thre
. acﬂonwﬂlb-uhaanﬂhn.mdwm 8 2
1108 is be reduced or effective the  final action will be based solely upon
revising the last sentence in Pparagmph last day of the mogth 0 which the final  the tvidance of recard. Examples of
(d). para{:jisle)a-!m.and rating action is approved f""&:’““”‘l”:’- ""“m m
aragrap and ¢h). do read ag thority:  the illness or hospitalisa
g)lh\u: o) and ¢hy. (Au *RUKLT. 201200)8)) claimant or , dexth of an
(8) Other mdua.iam/dbcpntfanorm. immediate member, stc. if 5
L ERL Rw*hhn ot dectslon, Except ag secified ot predetermination hepr way
oLt ot l, : Ia.mma)dthhmwhma conducmﬂwﬁnal.m“‘uiubehud

{dys = » yn!us' oxhu'wg'u provided reduction or discontinuanpe of benefits On evidenos and tes fismon udduced atthe
in parggra?i (h) of this section, if ~ is warranted by reason of infarmation hearing as wull ag the p‘u ®vidence of
additio q‘yi_denc_é 18 not received received cancerning incoms, et worth, record a1y additional evidence
within that peoriod, Biria) raling action dependency, or marita) or other status, obtained following the )
will be taken and it award will be proposal far the reduction ar '0 necessary develogiment. ether or
reduced or discontinued, if in order, discontinuance will be Prepared sotting ;104 a ation hearing wag
effective the lamt day of the month in forth all mateial facts and reasons. The . conducted, o wiitten notice of the finaj
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action shall ba issued 1o the beneficiary, the time limit would expire on a 38 CFA Parts 3, 21
selting forth the reasons therefor and the Saturday, Sunday, or holiday, the next
svidence upon which it g based. Where Succeeding workday will be included in 2000-AL08 ~

a reduction or discontinuance of the computation.

heneflts is found warranted following {b) “The firet day of the specified Veterans Education; Disabling Ettects
consideration of any additional period" referred to in paragraph (a) of of Chronic Aloohotiem

evidence submiited, the offactive date of this section shall be the date of mailing

such reduction or discontinuance shali of notification to the claimant or AGANCY: Department of Veterans

be as follows: beneficiary of the actfon required and Alfairs,

(i) Whers reduction or discontinuance tha time limit therefor. The date of the ACYION: Final regulations.
was proposed under the provisions of latter of notification shall be considered

paragraph (d) or (e} of this section, the the date of mailing for Purposes of - gunmagy: The Veterans Benefits and
effactive date of final action shall be the computing time ‘ljl‘gam. As 10 appeals, Programs Improvement Act of 1988
last day of the month in which a 80-day  4ep § 19.129 of this chapter. provides among other things that for the
e e o st ey ot s extomson ot s Setmaing prres 10

{ii) Where reduction or 3 Bection 3.114(a) is revised to read as any education benefit or rehabilitation
discontinuance was proposed t;l‘mllat the follows: program administered by the

isions o, is

. VR B o o i 1314 Chane et YA o, Andbirg s et A, he
shall be the last day of the month in a) Bffactive date of awurd, Where hall ontsbe' n 'demdro:! be th ° sult
which such action ig approved. pension, compensation, or dependency 8 f illl’ful co 1:d A .n,° fi elre

(i) Where reduction o and indemnity compensation fs awarded © :htl mhoom info. th.m b'::' fih
discontinuance was proposed under the  orincreased pursuant to o liberalizing ~ reg in om the Depart pt: of e
pravisions g’p.rwaph (8) of this law, or a libenﬂxin VA issue approved ‘w,lty wA" i N VA R‘lei“ i t
section, the efective dats of final action by the Secretary or by the Secretary's this cans Affa r;'( ) will implemen ¢
shall be as specified under the direction, the effective date of such fs provision of faw with eapect to the
provisions o;’:'; 3.500 through 3.603 of award or increase shall be fixed 1y Post-Korean Conflict Gj dBlll The fchunga
this part, accordance with the facts found, but to 38 CF;R &3?5}’)“; mads to °3" orm to
(Awtbority: 38 US.C. 3012y shall not be earifer than the sifective g.provision of the Veterans' an

' date of the act or administrative issue, Survivars’ Pension Improvement Act of .
3.In § 3.100, paragraph (bj is revised 1y order to be' eligible for & retroactive 1978,

and an authority citation i added, to payment under the provisions of this SPFECTIVE DATE: The effectiva date of

read as follows; paragraph the Mdel:wo must show that - ihe smendment to § 3.201(b), is April 11,

$2.100 Time imp. the claimant met o) oli%lbulfy criteria 1890. The effeciive date of all other

e .S, i for the liberalized bene tonthe aml:nded regulations, like the prot::ion
, c effective date of the liberal law ar of law they implement, i3 Novem 18,

,i"{}’t’.ﬁ'{,’,ﬁ’ﬁ‘;f{h’gfﬁfu’;ﬁm‘ VA issue and that such ,uy'fﬁﬁ, 1888,

beneficiarfes are required 10 act 10 xisted continuously from that date 1o FOR PURTHER NFORMATION CONTACT:

perfect a claim or challenge an adverse  the date of claim or administrative June C. Schaeffer (225), Asaistant

VA decision may be extended forgood  determination of entitlement. The Director for Education Policy and

cause shown. Where an extension is provisions of this paragraph are Program Administration, Vocational

12quested aftar expiration of & time epplicable to original and reopened Rehabilltation and Education Service,

limit, the action required of the claimant  claims as well ag claims for increase. Veterans Benefits Administration,

or beneficiary must be taken concurrent (1 1f a claim 15 reviewed on the Department of Veterans Aflaire, 810

initiative of VA within 1 year from the . Washington,
:;::nﬁo':,ﬁ:; &Tﬁ?&:’:ﬁw‘” o dt for em;‘cﬁvc date o!l" the law or v iuu;. or mv”mmwazy arhington. DC
: shown at the request of a claimant recaive y
::::,‘,:;u:é,?:n could ::::xtybet within 1 year from that date, benefits SUPPLEMENTARY meORMATION: On

taken during the original time period may be authorized from the offective - pages 31850 through 31982 :’; the Federal
and could not have been taken sooner date of the law or VA issus. ' bll i rol ofAugmtwa. ldm“hmm ,‘;“
than it was. Dentals of time limit (2} If & claim is reviewed on the - Dedlished inteﬂ;: comment Wl:::h re
extensions are separately appealable initiative of VA more than 1 year after "’q“e;‘ for publ ey are
issues, the effective date of the law or va - partofpart 3, 28 and part 21, 38
. . issue, benafits may be suthorized fora  CFR. Section 3.301(b) is corrected to
(Authority: 33 US.C. 210(c)) period of 1 year prior to the date of conform to a provision of Public Law 85
4. Section 3.110 is revised and an administrative determination of 588 which amended 3BUS.C. 821 10 .
authority citation is added, 10 read as entitlement, A delete & to "vicious habits.”
follows: (3) If a claim in reviewed at the . ﬁ:l::;:ﬁ:?l“ of m.::nr?l“tl::g;:emns ,
#3110 Computation of time et after the affaghen pon more lawor'var Beneimemes Programs Lmprovement Act
(a) In computing the time limit for any issue, benefits may be authorized for o of 1988 (Pub. L. 100-889). That section
action required of a claimang or - period of 1 year prior to the date of states that for the purposes of extending
bene?;;ary. includl(z(g’ the 32:1{:! Fla;ml receipt of such request. the .e:lglbllity serlod fo;t.hd::“m;' |
doy of the soecihed oy VA, the firs (Authrity: 38 U.S.C.3morg)) laws or s vocational rehabimmecs ons
excluded and the last day included. This * *+ -+ o : administered by the Department of
rule is applicable in cases in which the 1FR Doc. 90-8279 Fileg 4+-10-90: 8:45 um| Veterans Affairs, the disabling effecty of

lime limit expires on o workday. Where SLLNG COOE 8320-471 chronic alcoholiam will not e
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ship, dependency, domestic relations
questions, homicide, and findings of
fact of death or presumptions of death
made in accordance with existing in.
structions, and by application of the
same criteris and based on the same
facts, by either an Adjudication activy.
ty or an Insurance activity are binding
one upon the other in the abzence of
clear and unmistakable error.

(20 FR 1462, Jan. 29, 1984, a3 amended at 29
FR 7847, June 13, 1984)

#3168 Revision of decisions.

The provisions of -this section Apply
except where an award was bused on

effective date of last payment.

(8) Error Previous determinations
on which an action WAS predicated, in.
cluding dectsions of service connection,
degree of dizability Age, marriage,
latd servi

39CFR 3./05@)
_L“—. 5/11/90

§3.103

difference of opinion being involved
rather than o clear and unmistakable
€rror, the proposed revision will be
recommended to Central Office

$13.114 and 3.987, service connection
will be severed only where evidence es-
tablishes that it is clearly ang unmis-
takably erToneous (the burden of
proof being upon the Government),

evidence, the diagnosis on which sery-
lce connection Was predicated ig clear.
!l; eérroneous, This certification must

- ting pPropoaing severance
-will be prepared setting forth al) mate-

rial facts and

‘will be notitied at his or her Intest ad-

the contemplated

in mwmw

n. \‘Vhere the reduction in
evaluation of s service-connected dis-.
ability or employabllity status is cop.

189




§a.08
sidered warranted

The benefi.
notified at his or her

{Authority: 33 U.s.C. 301X bxe))

) Reduction in svaluation..pen.
son. Where 5 change In disability or
employabllity WAITANDLS & reduction or
discontinuance of pension Payments

Pension
continued at their present
level. Ux:llun o: provlged in
paragraph (h) o this section, if sddj.
tional ev is not received within
that pertod, final rating sction will be
taken and the 8Ward will be reduced or

(Authority: 33 U.g.C. 30124bXS))
¢ 4] Other reductiowdumun»

0 .

other status, a Proposal for the reduc-

38R 3. p5@)
% : Sﬁl/?()

JBCrRCh. (7-1-90 Editian)
tion or discontinuance Wi

(Authority: 38 y.g.c. 3012)

(h) Predatcnninatioa hearings, (1)
In the advance written notice concern.
ing proposed actions
(d) through

will

190







Depeartment of Veterans Attairs

claimant op bstieficiary, death of an
immediate family member, ote. If a

hearing pursuant to necessary devel.

opment. Whether or not a predetermi.
nation h Was conducted, a writ.
ten notice of the final action sha)) be
issued to the beneficiary, setting forth

found warranted following co .
ation of any additional evidence sub-
mitted, the effective date of such re.

discontinuance shall be as

) Where reduction or discontinu.-
Paragraph (dy of (o) of ook
h (d) or (e) o t
section, the effective date of final
action be the last day of the

month in which x period from
thednaofnoueo&omcbeneﬂcuryof
the final action 8Xpires,

) Where reduction or discontiny.
ance was proposed under the provi.

(mpmxxsu. mlu‘. 19!;.' :ngeuded at
7 888, Dec, , 1982; 222, May
14, 197¢; 55 P 13528, Apr. 1], 1990)

Cross Ruormmxwers: Effective dates, Bee
Q&MMWMMS&

83108 »MM&

(8) Any person entitled to Pension,
com in.

Dtnuuon,ordapmdemlrand
demnity. com under any of

pensation
. the.laws administereq the Depart.
-ment of Vetarang =4

Affairs may re.
nounce hiz or her right to that benefit
but may not rencunce less than all of
the component items whicn together

HeFR3056)

§2i107

comprise the tota] Rmount of the ben.
efit to which the person s entitled nor

PRyment of such
benefits and the right thereto wi)) be
terminated, and such person will be
denrl.efuuny and all righty thereto trom
suc ;

(Authority: 33 U.B.C. 3108¢s))

(b) The renouncement wiij not pre-
clude the person from tiling & new ap.
plication for Pension, compensation, or
dependency and
tion at any l{uture date. Such new

11l be

made thereon for any period before
the date such Dew application iy re-

ceived In the Department of Veterans
Alfairs,

(Authority: 38 y.s.c. 3106¢1))
(¢) The renouncement of dependen.
and

Able to a child or children over the age
of 18 years,
128 FR 1563, Fep, 24, 1961, ag at 37

FR 5384, Mar. 18, 1072 38 PR 17222, May
1419743

§3.107 Awards where ay dependents do
not apply,
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DEPARTMENT OF vETERANS Approved: June 33, 1999, 18. Remove the citation 34 us.c.

AFFAIRS B. Michee! Berger, 3301(a), (c)" and add in its place "33
Director, vambManmth Service, usc. 5701(a). (c)", wherever jy appears.

WCPRPurts0, 1,23, 4.4 4 9, 1 T ot the roaey 3¢t 0ut in the 17. Remave the citation “3g 1) g 1o

12,13, 14, 14, 17, 1, 188, 184, 21, 3¢, preamble, title 38 of the Code of Federa]  3301(c), (h)(2XD)" and add in 11y Place

39, 41, 43, 44, and 48 unja“on‘ is amended under the “38 U.&C. UM‘C,. (h)(z)(D)". Wherovcr it

thority of Pubj Law 102-40, 103 g, L - Appears, .
FIN 2000-4Fes ::7 andyP:ch Lacw No. 102-83, 105 St.nl. 18. Removs (he citation "33 us.c.
Nomenciatyre Changes 378. as set forth below: 3301{h)(2)(A), (B). (C)" and add in its
D tof V. place “3¢ vs.c SM(h)(Z)(A). (8). ()",

;?r:"':‘” epartment of Veterans ::MRT O——OTMCDARDOnOg ETHICAL WI;;nR:w ft aptz:n;. Hon 38 Us .

g ONDUCT AND RELA move ation * 8.
ACTION: Technical amendments, ntmmmm 3101(-_). (h}{2)(A) and (D}" and add in its
W Public Law No, 102-40 and 1. Remove the Citation 38 U.g.C. %.)?w::&&orcitm:,;:hnzm‘, #nd
Public Law No. 102-83 effacted o 1783" and add in jts place “33Us.C. Y ove the citation 19 us.c.
renumbering of the provisions of title 38,  3683", wherever ¢ Sppears. 3101(h}2ND)" and add i its place 38
United States Code. Accordingly, this 1 Remove the words “Chief us.c 5701{h)(2)D)" wherevar i
technical amendment changes the Attomeys" ang add in their place appears. '
referencas to the Provisions of title 39 1o "District Counsels”, wheravar they 21. Remove the citation “38 u s .
reflect the renumbering. Also, wigh the  appear. 851-854" and add in its place “38 y g ¢

Chﬂfls. of the Voteranl Adminluh'utlon PART 1 GEm mvm 1751‘17"". Whm’f it &ppears.

position titles heve been changed 10 1. Remove the citation “3g U.8.C. 202 3301(g)" and add In its place 38 us.c
refloct the cha in status, Thig and add in its place “3a U8 C. 2", 5701(8]". wherever it appears,
technical smendmeny also redesignates wherever {t appears, 2. Remove the citation “38 U.g.c,
the position titles whare necessary. No 2 the citation "33 usc 3301(1)" and add In its place “3g usc.

ve
substantive changes to the content of 210(c)" and add in its place 38 uUsc, 5701(1)", wherever it appears.
the regulations are being made by this 501", wherever it appaars, 24 Remove the citation
3 the oitation "?é!-&c. 0™ Wl(g: and add in'ity place “section
lwnlrnv!nnﬂt1ﬁhinmwnduuutb lﬂdlddﬁlﬂlphc."3ﬂll. 2301™, 5oy
effective August a, 1981, the date Public it appears,
Law No. 102-43 Wwas signed by the

. it appears.
28, Remove the citation “BUsC 778,
4. Remove the citation “38 U.g.C. 210. 784" and add in its plece "38US.C. 1978,
801~ ludhldd in its place "8 usC 501, 1whm"whmma appears. u
~ 2301, w rever it appeary. 28 citation 3¢ .8.C.
P FURTHSR mromeaTION CoNvacy: & Remove the citation 38 y.g ¢ 210" 3302(b)" and add n 1, place “38U g C.
Caleric Conway. Deputy Asstatan; and add in its place “38 U g 501", S70L)", wharever it
wherever iy appears.

Genaral Coungel, r nt oAf 2 citation “38 .g.¢.
NTans Affairs. 810 Vermon Y523 8 Remove i Siation "8 USC. 219~ 3308 ey 8dd in ite place “38 1 g ¢
NW.. Washingion, DC 20420 (202) 523 and add in its place 35 us.c so- 5708", wherever j1 Appears.

3011 wherever it appears. 28. Remove the citation “38 U.g.C.

SUPPLEMENTARY MPORMATION: Pubjic 7. Remove the citation "38 Ug.c. 218" 3001™ and add in its place “39 us.c.
Law No. 102-40, the “Departmeny of and add in jty place “38 US.C. o01~, 51017, wherever it appears.

re nel  wherevee it appears, 28. Removy the citation "33 U g C.
Act of 1991, and Public Law No. 10283, 8. Remove the citation "33 U.S.C. 301(b}1)" and add in its place 38
the “Dapartment of Veterans Affairg 218(b)(1)" and add in its place “33 usc. usc 5701(b)(1)", wherever it appears.
Codification Act,” redesignated sections  ggy, whersver it &ppears. 30 the citation “3 us.c.
of title 38, United States Cods, to 9. Remove the citation “3s U g C. 210(c): 1004" and add in its place “38
conform te chapter numbers and m:dc 210{c)1), so09” and add in jtg place “38 US.C. 501, 2406", wherever iy &ppears.

other changes to reflect the change in US.C. 50, 8106”, wherever (1 aAppeary, 31 Remove the citation 38 usc
the statug of the Veterans 10, Removy the citation “3g us.c. 1004" and add in ji place "33 USg C
Administration to the Department of 5008" and add in jtg place "33 ygC 240¢", wherever jy appears.
Vetarans Affairg effected by Public Law  g10g~, whereves j appears, 12 Remove the citation "3g Y g ¢
0.1 "Department of 11. Removg the citation "38 U.8.C. 3003; 3020 and add in its place ‘a8

Veterans Aifnin Act.” Thig document 3301, 3302” ang add in ity plyce 38 U.8.C. s10y; 5120", wharever j Sppears.
revises the references found throughout US.C. 5701, 5702", wherever it Appears. 33. Remove the citation “38 1.9,

title 38 of the Code of Federsl 12. Remove the cltation 38 1.9, 210, 1820(a){4) and (3) and 3102(4)" and add
egulations to conform to the changes 3301" and add i its place “38 USC s, g ita place “33 Iy 8.C. 3720(a)(4) and (s)
made by the enactment of thege laws, 5701", wh t appears, a]", wherever pears,

The Department of Veterans Alfsirs 13. Remove the citation 38 ... Mmove the citation 38 USs.C,
finds good cause for making this firia) 3301" and add in its place "33 Us.c. 3102 and add in its place 38 us.c,
rule effective Immediately, since the rule 570 ", wherever jt appears. 5362, w| it appears,
is merely o technical amendment 14. Remove the citation 33 (J.8.c. 33. Remove the citation “3p us.c
following & tatutory change in our 4132 and add jn ite place “38 us.c 3102, 3114" gand add in ity place “38
status, name, ang underlying statyte 7332", wherever it appears. US.C. 5302, 5314, or it ars.
The amendment ts not a regulation or 15. Remove the citation “38 y.8.c. 30. Removp the citation “3¢ us.c
rule for the Purposes of Executive Order 1529~ and add i ity place "33 U s C. 1828 and add in its place 38 USsc.
No. 12299, 3720", wharever i appears,  wheraver i3 appears,
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58. Remove the citation 35 usc, 111. Remove the citatiag “38 usc Place “38 s C. 13 3). 1808(c
I303" and add in its place “38 us.c. 415 (b), (ch or («3:)‘ and -d? in its plyge 1521(1)", wherevey “a(g( S
* s {c), or

6103", wherever it 4 BUSC. 131 d)", wherever 132. Remove the citaticg “BUSC
9. Remove the citation “38 U.8.C. it appears, 503(a)7)" and add in its place 38 usc,
3304" wnd add in its piuce “3g us.c 112. Remove the citation 35 vsc 1505{a)7Y", wharever it appears,
6104", wherever it eppears, 415(d)" and add in jig place “3a US C. 133. Remove the Gitation “33 US.C.
90. Remove the citation “38 U.S.C. 1315(d)", wherever it appears. 503(aN9)” and add tw ity place 39 U3 C.
212{a)" nn: add in its place “38 usc 113. Remove the Citation 38 U g.C. 1503(a ko), it
512(s)", wherever it appears. 415" and edd in j1s place “38ys.C. .
91. Remave the citation “35 Us.c. 1315", wherever it appears. 50;(3:1:‘ ;-n:?.: :“‘“ﬂ:‘z‘&a‘f‘&c
3004 and add in ite place “33U.8.C, 114. Remove the citatiog “BUSC 130XaM1)", wheraver it appoars,
04 whereve t apoeary 521, ul.m"nndnddhmphc. 38 135, Remove the vsce

92 Remove the clfeion IR TTE: US.C. 1521, 1541, 1847 it Glatien "3 U,
J012(bHO}" and add in its place 3 appoars. T wharever AL S0XX1Y" and add in ite piae
US.C. $112(b)01", wherever it appears. 115 Remave the citation “28 U5 . appeanss: 501 10aN1T", whecwver i
DY T Wi o -9 " It . U
3012(b)(5)" and add in its plage vx 1543 vped in it o B USC. Sy aove the citaties “ U8,
Us.c. 5112(b){s)", wherever ji appears. 118. Remove citation 38 vs.c 503{a)2)" and add in ite place “3 usc
Ppears,

the

94. Remave the citation “38 U.6 (2 - 1503(a}2)", wherwver it o
J012" and add i ita place 3 U 3. ¢ : :;{:L,"::’,,;“;,'; ‘f.‘.',’,‘;:,;" vse o ve the citation “3 U.8.C,
512" wherever it appears, o move the Gilation " US.C.  SONMNS)- sad ey - ks place “%UgC.

95. Remove the citation "8 us.c 521(c)" and add in s place 38USC.  1503a)5), wherever i Appears,
3108(a)" and add in itg place “38U.S C. 1521(c)", wheraver it appears. 138. Ramove the cltation “3s us ¢ -
5306(a)", wherever it appears, 118. Remove the citation “section 342~ 503{a)(6)" and add In its place “Jo U s C.

96. Remove the citation "US.C, and add in its plece “section 1542~ 150%(s )(6)", w: ft
:nm‘b,: and add in its place’ BUS.C wbmygr it Sppears, 139, R‘mﬂ" the citation "% usc
5308(b)", wherever it o 110. Remove the gitation "38US.C 503(a)?)" and edd in its place "3 Ug.C.

97. Remove the citation “38 U.S.C. "
4 521(d)1)* and add in ity place “38US.C. 1509(a)7), wherever it appears,
3003a)" and add in ity place "33 us.c 1521(‘)'()(1)". whersver it Remove the cltation ~39 vus.c
120,

140
5103(2)", w, It 8ppe the citation “38 Ug.C. 20H8)3)" and add i izs place “3e usc
m’:(‘m.d‘?‘;‘m“m&%gc 321 (53] or (cK3)" and add in it plase 1503{a)3}", wherevee
5110(g)", w} ite 3: u.scnxm (bX3) or {c)(3)", 141).( f)?:ov. ‘l:: lc‘ll'all:: "ug.:.& c
' Ppears. wherever Sppears. . . and ts place
m&?:.'f‘nm‘;'lﬂ"“, ofiod- 3o 121, Remove the citation “18 U 5. fg&-xqr. wherever it appears. -
5102", wherever it o ) 521(d)2)" and edd in ite placs “38us . 142 Remaovg the cilation “38 Y 5.
100 the J,."'u.,.""m usc 1521(d)2)", whargver it Appeary, 618" and add In i3 plece "8 UsC
3001a)" and add in its place “3 Usc =~ 122, Remove the citation 18 U g.¢. 1718", it appears,
5101(a)”, wherever It appears, J33(e) and 50Ma)” and add in it place o Remave tbe cltation “38 g
101. Remove the citaie 3BUSC. "3 USC. 1351(e) and 1508(a)", $18(0" and add in its pigce “3USC
IN0(BXI)" and add b its place ~3g wherever it appears, 1718(1)", wherevar it
US.C 51 m(bns& wharever it o ol 123. zR)?“'T )&h' nﬁ“.ggﬂ;;’:“\l C 143, the citatiea “38 U.5.C.
ao&oﬁr' and add lncii: ﬁoa“"xm usc “ﬁﬂ&c 1315(al(2). 1503(b)", wherever xﬁ(g’uﬁl('hr). ::4‘1&?.%' “"a
5101(a)", wherever i¢ appears. it appears. . appears,
103. Remove the citation “3 U.g.. s Remave the citation “3a y g ¢, 144. Remove wusc

A ) the citedon
. place * 412(a)" and add in its place =38 us.c place
f:?t‘:%&(ﬁiﬁdw:ﬁm it Q::un. 13; 22:}' ", wh‘:‘g‘g(:a‘,_’;'a usc :Z‘Sﬁ:r)”m: ‘l?nm” vac
104. Remove . 148, the citation “;suac
S001BN2)" and add in its place 3 fgg?g..f"dl'dd“?;?““"""-*c uu-xxrmmhummuac
> the cltation "38 USC,  1543aK1)", wherave £y

128. Remove
- R 1ukmv.&.duso.-uu.ac

5110(e)", wherever it eppaces . 1315(g). 1503(a)(8)", wharever g
n?a );(emm the citation “3 U5 .C. it appears, ' 1543 N2)", wherever iy appears.
3106™, wherevey it appears. S03(18)" and add in its place 39 USC. 30(brand add in ite Place “3g us.c
107. Remove the citation "33 U.S,C. 1503(18)", wherever it appaars, 1543(0)", " appears. ‘
351" and add in its place 3¢ usc 128. Remove the citation “3s Use 148, Remove the citation "BUsc
it

11517, 503(a )10} and add inits place “3g - 5002} and add in its place “3g usc
108. Remove the citation 3¢ usc us.c ;sos(axxo)". wherever it appeary, 150(a)", wherever j¢ appears.

3010(a)" and add in its placa 38 US 129, Remova the citation “38 U5 . 140. Remove the citation “s3 U g .
5110(s)", wheraver it appears, 415(g)" and add i its place “38 usc 105, 310, 321, 331, 401, and 522({a)" and

109. Remove the Citation "38 U.S.C. 1315(g})", wharever it appears. add in ity place “38US.C 108 1110,
3007" and add in jig placs "38US.C. 130. Remove the ciation “38 US.C. 1121, 1131, 1301, ang 152i(a}", wherever
5107, wharever it Sppeary, 503(a)(14)" and add in its place “3g it appeary.

110. Remove the citation "38U.8.C Usc 1508(x)(14)", wharevee it appears. 150. Remove the citatien “sg U5.C
784"nndlddinmphe.“mU.S.C. mﬁm«&.mm.muus.c 311”andlddhihlhc.“3aU&C.
1964, wherever it appeary, 415(5}(3):5@(&}): 521(0)" and add inits 11117, wherever it sppears.
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§3.10¢ 3B CrRCA g (7-1.93 Rditien)

of benefits or Sranting reljer. Notice tion of law or & Department of Veter-

will include the reason for the Ans Affairs isgye 33.114); or the evi-

and the date it will be effective a8 well  dence estabiishes theg service connee.

&8 the right to & hearing subject to tlon wag clearly fllegul. The Provisions
sect with

paragraph (c) of this on. The noti. o the date of disconting.
!le.bt:n A 1 uu; b viee t:uwc‘ : ance of benefits Are applicadle to run-
or eficiary o ¢ righ n ning awardg, € aAward has
mnppeuhylmmnrdotlecorn been sus Od.lndlthdehrmlned

t which wil} entitle the indj. that no o A% are in
vidual to g Statement o the Case for order, the AWArd will be discontinued
assistance {n effective date of last

PR . evidence
20, 1983} tablishes such orror, the prior dscision

' Will be reversed Or amended. por the
82164 Finality of decisions. DUrpose of suthorixing benefits, the
(8) A decision of & duly constituteq nl:::g or ather adjudicative decigion

facts, by either an Adjudication activi. mination as to character of

Ly or an Insurance activity s binding ) of duly which wayly result in
one upon theathum"w““md discontinued muﬂmtkmbbctw
clear and unmistakabie error. the provisions of Paragraph (d) of thig

{29 PR 1402, Jan. 29, lm.nlmended at 29

FR 7547, June )3, 1964; 36 FR 48, Dec. (d) Severance of CORRection,
18, 1991) s, Bubject ta the umlﬁltlomw“eonwned in

$$3.114 and 3.957, service Cofinection
#3108 Revision of decistons. Will be severed oniy Wwhere evidence ee.

’ be
The provisiong of this section apply tablishes that it g clearly gnd
except where an AWard was baged on  takahly €IToneous (the burden of
an sct of commission op omission by Proof being upon the t).
the payee, or with hiz or her know). (Where service oo is severeq
edge (§ 3.500¢b)); there is 5 change in because of & change (n of interprety.
law or a t of Ve Afl-  tion of & law or Department of Veter.
fairs issue, or & change i interprety. ans Affairg issue, the Provisions of

198
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Department of Veterans Aftairg

38¢FR 3.105)

e‘,‘: 8/ (a1

§308

§3.114 are for Application.) 4 change day period from the date of notice to
In diagnosts may be accepted as a basis the beneficiary of the (ing rating
n ‘

d
for severance action {f the examij
Physician or physiclans op other
proper medica) Authority cortifies
that, in the light of a)) Accumulsted
)

Toposing severance
will be prepared setting forth ajj mate-

(Authority: 3 UB.C. s1120x4))
)
ston,

Reduction in VUG HON—pen.
re & change In dizabllity or

rial facts and The claimant o
Action ang furnisheq detatled reasons
will be notiftied at his or hey latest 4. therefor, and will be given 60 d for

of record of the contemplated the p

action detailed reasons h
therefor and will be given 80 days for dence to show tna¢ pension benefits

hat .

should be maintained. Uniess other. section, if B
Wise provided In parsgraph (h) of ¢chis  tiona) 18 not recefveq within
sectiom, |If additional evi is not period, fins] ra¢ wil]l be
received within that pertod, final taken a red or

action will be taken and the discontinued effective the last day of
award will be or tinued, the month i which the final
ulnordor.eflocuvomehaduyofme sction is

month (n which a 60.day period from (Authority: 33 UB.C. $11:bxs;)

A8

a
last day of the month nh which a 60 (Authority: 28 U8.C 113y
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§3.106

th) Mlcmmum Aearings, )
In the advance written notjce -
P

nation h cond a writ.
knnwuoltholmwonlhnlbe
lumatothoben hizs or

found ted !onowtn. .
ation of evidence sub.

Pensation
Mdministereq
may re.

t to that benefjs
Items which toge;
amount of the ben.
TSON s entitled nor

ement. The
over

the component
efit Lo which the

Imoumorenm

(Authority: 33 U.B.C. 5308(s))
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DEPARTMENT OF VETERANS implement section 421 of Pub. 1. 104 The statuie clearly defines the term
AFFAIAS 204 in the Federal Register of May |, “ehild™ as used in determining
1997462 FR 23724-23731y, Interested eligibility fur $pinu bifida benefig ag
38 CFR Part 3 persons were invited w subm writlen meaniag the natural chilg of & Vietnam
29004 COmMmMents on or befure June 30, 1997 veteran (see 38 U.S.C 1801 (1. Since
RiN 7o We received a toraf of thirty-two VA has no authority 1o expand that
Moneury Allowance Under BuUsCc. vomments from: the Vietnam Veterans statutory definition, we maike no change
1808 for a Child Suﬂ.ﬂng From Spins of America, foc.; the Vietnam Veterans based on this commcnt:
Bifida Who Is a Child of o Vietnam of America (Ilinois State Council We proposed 1o terminage the
Veleran Service Program): combined comment monclary allowance effective the last

AGENCY: Depurtment o
ACTION: Final rule,
Mot

SUMMARY: This docy ment

Department or Veteran

f Veterans Alfairs.

amends the
8 Affairs (VA)

adjudication regulations to provide for

payment of

4 monetary allowance to 3

child suffering trom spina bifida who js

achild of a
intended effect of this
implement legisiation
RIQYide such benefits

Vietnam veterag. The

amendment ig to
authorizing VA 1o

from the Natjonal Veterang Lagal
Services Program (NVISP), the Spina
Bifida Association of America, and the
National Alliance of Veteran Famity
Service Organizations: the Veterang of
Foreign Wars ol the United States
(VEWY; The American Legion; the
Paralyzed Veterans of America (PVAY;
Senator Tom Daschle; Senator John D,
Rockefeller [V; and tweaty-four other
concerned individualg,

A number of commenters specifically

DATES: Lffrctive Date.

Bisset, Jr., Consuliane,

October |, 19y7.

Regulations Staff,

Compensation and Pension Service,

Veterans Benefits
Vermont Avenue,

Adminisu-ulion, 810
Nw, Washiagton, DC

20420, telephoge (202) 273-7230,

SUPPLEMENTARY INFORMATION: Sectian 3
of the Agent Orange Act of 1991, Pub,

L. 1024, 10S Star. 1,

directed the

Secretary of Veterans Affairs 10 seek to
COLEr into an agreement with the

National Academy of Sciencey (NAS) for

4 series of reports 1o review and
summarize the scientific evidence
concerning the associalion between
vxposure fo herbicides vsed in support

of military operations
Vietnam during the Vi

cach disease suspected 10
with such exposure. In its
clerans and Agent

report, entitled "
Orange: Update 1996,"
released on March 14,

in the Republic of
einam era, and

be associated
most recent

*which was
1996, NAS noted

what it considered "limiled/suggestive

evidence of ap associa

tion™ hetween

herbicide exposure and spina bifida in

the offspring of Vietgg
Since VA did not ha

authority to provide benefits

m velerans.
ve the statutory
to children

of veterans based on birth defects, the
Secretary announced on May 28, 1996

that he would seek leg

islation to

provide ap appropriate remedy. VA
submitted Proposcd legislation ro

Congress in July of tha
421 of Pub. 1.,
chapter 18 1o

t year. Section

104-204 added 4 new
tle 38, United States

Code, uu tharizing VA 10 Provide certain

benefits, includ
allowance, 1o children

ing a monthiy monetiry

suffering from

»pina bifida who are the natural

children of veterans w
Republic of Vietnam d
era. VA pubiished a pr

ho served in (he
uring the Vietnuam
oposal to

recommended changes o the statutory
language of tiife 38, United States Code,
chapter 18. Others recommended that in
the regulation we chaage the amouny of
the monetary allowance associated with
the three fevels ofdisabili!y; add
udditional pPayment levels for (he
‘mogetary ullowance; pay the monetary
allowance retroactjve to dates prior 1o
Octaber 1, 1997, provide automobile
adaptive equipment or an automuobile
allowance and specially adapted
housing 1o children with spina bifida;
pay the benefit o children with spina
bifida occulta, pay the bencfit to
grandchildren of Vietnam velerans; and
pay the benefit to the children of certain
individuals who do not meet the
Statutory definition of the ferm
Tveteran.” Ng changes are made based
on these comments. VA has no legal
authority 10 make any of these changes.

One commenter suggesied that in the
regulation VA use the term “biological
child” of a Vistnam veteran rather than
“natural child.”

Section 1801¢1) of title 38, United
States Code, definey the term “child " for
Purposes of this benefit as meaning,
amang other things, 3 “natural child™ of
a Vietnam veleran. The term “‘naturaj”
as used in the statute means relating
faturally rather thag by adoption
(Webster's New World Diclionary. Third
College Fd,, 1988, 901), 50 in aur
Judgment the termsg “natural child"
“biological chijg™ are synonymous,
Using a term in the regulation that is
i the statutory language
might imply a difference that we do not
iatend, Therefore, we make no change
based on this suggestion,

One commenter stated that a chilg
with spina bifida whe is the legally
adopted child of 4 Vietnam veterag
should be eligible for this benefit,

and

HeinCnline -- €2 Fed. Reg. 51274 1997

day of the month before the month in
which the beneficiary dies. A
commenier suggested thay we terminate
notonly this henefit, but henefits 1o
velerans and survivors s well, effective
the first day of the month following the
month of death,

Because 318 U5 ¢ SU12bK) requires
VA to discontinne compensuation,
dependcncy and indempity
compensation, or pension payments op
the last day of the month before the
death of the beneficiary, we have no
digscretion with fespect to these benefity,
Although Pub. |.. 104204 is silent on
the issue of effoctive dates for
discuminuing the monetary allowance,
there is go indication in chapter 18 or
litle 38, United States Code, or (5
legislative history that Congress
intended VA 1o administer the monetary
allowance for children with spina bifida
any differently thap compensation,
dependency and indemnity
compensation, or pension ia this
respect, and we make g change based
oa this suggestion.

We proposed o define the term
“Vietnam veteran," for purposes of thig
benefit, 1o include an individual wih
service in the waters offshore and
service in other locations “if the
conditions of service involved duty or
visitation in the Republic of Vietnam,™
One commenter recommended that we
eliminate the phrase “if the conditions
of service nvolved duty or visitation in
the Republic of Vietnam.”

A defines the term service in the
Republic of Vietnam, for the purposes of
Presuming herbicide exposure, to
include service in the waters offshore
and service ig other locations *f (he
conditions of service involved duty or
visitation in the Republic of Vietg am”
(see 38 CI°R 3A307(a)(6)(iii)). Because
herbicides wiere not applied in waters
off the shore of Vietnam, limiting the
scope of the term service in the Republic
of Vietnam to Persons whose service
invalved duty or visitatfen in the
Republic of Vietoam limitg the focus of
the presumption of exposure to persons
who may have been in areas where
herbicides coulyd have been
encountered. Since the Purpuse of this
rulemaking is to provide a monetary
allowance to the children of those same
veterans that VA presumes (o be
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sPonsor. and a person is noy required o Auathority: 38 (1.5 ¢, 501(a), untess
respond to. a collection of information otherwise noted.

unless it displayy 4 currently valid OMB 2.In §3.27, paragraph (c) is
control number. The valid OMB conirol redesignated as paragraph (d), 4 new

newly redesignated paragruph (ix2¥ii)
remove “paragraph (0" and add. in s
place, “parugraphs (f) and @), in newly
redesignuted parsgraph (iX2)iii) remove

humber assigned 1o the collection of paragraph (c) is added, and newly “puragraph (g)” and add. in its place,
information in this final ryle js redesignated paragraph (d}and its “paragraph (h)"; and add a gew
displayed at the end of the affected authority citation are revised (o read as | paragraph (g) 1o read as follows:
section of the regulations, follows: v
Two collection of information §3.103 Revision of decisions.
comments were reccived and are §3.27 Automatic adjustment of benetiy * . * . *
discussed above. :m“. R « . (g) Reduction jn evaluation—
Regulatory Flexibiift Act : ) monetary allowance to°q chity suffering
iulatory y At () Monetary ullowance under 38 from spina bifida under 38 1.5, 1505
The Secretary herohy certifies that s.c 1805 for a child suffering from Where a change in disability leve]
this final rule will not have a sigpificant spina bifida who is o child of a Vietnam warrants a reduction of the monthly
economic impact on a substantial veleran. Whenever there js @ cost-of- allowance currently being paid, VA will
number of small entities ax they are living increase in benefit amounis \

notify the beneficiary at hig or her latest
address of record of the proposed
reduction, furnish detailed rewsons
therelor, and allow the beneliciary 60
days to present additional evideace to
show that the monthly allowance
should be continyed at the present

delined in the Regulstory Flexibility Act Payable under section 2153 of Titte 1f
(RFA)L S USC 601-612, Thiy tinal rule of the Social Security Act, VA shail,
would not directly affect 4y small elfective on the dates such increases
entities. Only VA beneficiaries could be  become etfective, increase by the same
directly affected. Therefore, pursuant 1o percentage the mouathly allowagce

5 11.5.C. 605¢h), this final rule s exempt  ypder 38 U.8.C. 180S for a child

from the initial and figal rugulalory 3uffen'ns from spina bifida who is a . N
Hexibility analysis requirements of child of a Vietnam veteran. Lz::;r:g’l:c&s) g?&?:’;ﬁ:ggﬁvﬁe\f’\izocs
551?'?;:?:“6(?2;“810& of Federal {Authority: 38 U 5 (. 1805(bx3)) ot receive additional evidence within
Domestic Assistance program number d) Publishing requirements. lncreases that period, it will take final rating
for this benti, in pension rates, parents’ dependency action and reduce the award cm’:ctlvc'z
and indemnity compensation rates and  the last day of the monh following sixiy
Listof Subjects 1n 38 CFR Part3 income limitation, and the monthly days from the date of notice (o the payee
Administrative practice and allowance under 38 U.S.C. 1805 for 4 afthe proposed reduction.
procedure, Claims, Disability benefits, child suffering from spina bifida made (Autherity: 38 U.S.¢. 501)
Health care, Peasions, Reporting and vader this section shall be published in ' . » .
recordkeeping requirements, Veterans, the Pederal Register.
Vietnam. (Authority: 38 US.C. S3126cx1). 1805 by3);  $3188 [Amended)
Approved: September L, 1997, 3. 1o §3.108, paragraphs (g) and (h) 4. In§ 3.158, paragraphs (a) and (c)
Hershel W. Gober, are redesignated as paragraphs (h) ang | are amended by removing “or
Acting Secretary o Vetcrans A ffuirs. (i), respectively; in Paragraphs (d), (e), dependcncy, and indemniry
Fur the reasons set forth in the (fyand aewly redesignated parsgraph (h) ‘C‘O‘mpenmtionu am} addin'g. in its place,
preamble. 38 CFR part 3 is amended #$ | remove “baragraph (h)" sach time it dependcn.cy and indemnity
follows: appears and add, in its place, W‘gP"}J““""&{ mon?‘\;‘gyualéﬂc‘m‘ll;gesw
“paragraph (iy": in newly redesignated under the provisions of: 3.0 .
PART HDJUD'CATION paragraph (i}1) remove “paragraphs (d) 5. In §3.261. paragraph (a )40} i
AP through (g)* and add. in its place, added to read as follows:
Subpart tan, Conpensation, “paragraphs (d) through (hy" in newly
and and indemnity §3.261 Cherscter of Income; exciusions
sation redesignated Paragraph (i)2) and
Compen introductory text remove “paragraph "‘m"' .
I. The authority citation for Part 3, (d), (e) (D or ()" and add, in jis place, * * *
subpart A continges 160 read as followg: “paragraph (@), (), (D), (&)or (h)™: in (a)* = »
Dependency and Pension; old-Law Pansion; section
Income D?p-ndon)cy indemnity ?om (vetsrans, surw:; 308 (veterans, See—
parents pensation (par- INg spouses an, squivg Spouses
onts) children) and chiidren)

{40) Manetary allowance under 38 U.S.C. 1805 Excluded ... . Excluded ... . Excluded ... Excluded ... §3.262(y).
for chikdren suftering from spina bifida who )
are chitddren of Vietnam Veterans (38 U S.C.

1805(df)).

. » * » * §3.262 Evsiuation of income, veteran. There shall be excluded from
6. In §3.262. paragraph (y) is added * * * * « im.jomc computatioq any all_owance
immediately preceding the final (YYMonetary ullowance yunder 38 paid under the provisions of 38 us.c.
duthority citation at the eud of the U.S.C 1805 fora chitg suffering from 1805 t0 a child suffering from spina

section 1o read as follows: spina bifida whe iy o child of a Vietnam

HeinOnline .. 62 Fed. Reg. 51278 1897
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§3.104

be present, Ths Veterans Benefita Agd-
ministration wily 0Ot normaily ached-
ule a hearing for the sole purpose of re-
ceiving ent from a repressn

tve. It is the responatbility of the VA
omployee or employees conducting the
hearings to oxplain fully the issues and

tod by VA ang the physi.
clan's obesrvations will be read into
the record,

(Authority: % U.8.C, 501)

d) Submisyion of evidencs. Any evi-
dence whether . testi.
mouial, or in other form, offered by the
cl t

may offer with respect the
be included in the
(®) The righe tp represeniation. Subject
the provisions of $§14.63¢ through
14.637 of this title, claimanty A enti-
tled to representation of their choice
AU every stage I1n the prosecution o a
laim

° .
(D Notification of decisions. The claim-
Ant or benefict and his or her rep-

by filing o Notios of D

39 CFR ». 105¢2)

umcu.m—n—nmw

{Authorivy: 3 v.g.C. 5108)

158 FR 13827, Ape, 13, 1998: 35 FR 17530, Ape.

g’ag‘%r‘ﬁ“‘“ﬂ““mm“ May 15,

mz&m:; “mns‘ FR eng, 7 'a‘:c. 5
ov. 9, 1983; ab. 10, 1994;

FR 8301, Pob. 14, 1904

§3.104 Finality of decisiens,

(?:)1; A decision of o duly constituted
rat; agency or other Agenocy of origi-
nal jurisdicts final and bind-
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$3.108 Rl'ldmofd‘ddou.

The Provisions of this section apply
exXcept where an award wag

Paymants are in order, the awarg will
discontinued effective date of lasg
ont.

o



Depariment of Velerans Afrairs

of disability, ANS, marriage, relation-
ship, service, dependency, line of daty,
and other insues, will be ACCepted as
correct in the absence of clear and un-
mistakable error. Where evidence o8-
tablishes such 8Iror, the prior decision

28CFR 3.105¢ )
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When severance of service connection
is considered warranted, a rating pro-
Posing severance will bs prepared set-
ting forth aj} material facts and res.

additiona) evidence to show that serv.
ice connection should be maintained.
Unless otherwise provided in paragraph
(1) of this saction, if sdditional evi-
dence is not Teceived within that pe-
riod, finaj} rating action wi)} be taken
and the sward will be reduced or dis.
continued, {f in order, effective the last
'Y
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{acta and T'easons. The beneficiary will
be notified at his or her latest

of record of the contempliated action
and farnished detailed roasons there-
for, and wil) be given 6p days for the
presentation or additiona) ‘ovidence to

rating action will be taken and the
award will be reduced or discontinued
effective the Iast day of the month in
which the final rating action ia ap-
proved.

(Authority: 38 u.8.c. 8112(bxsy)

(Authority: 38 .8 C. 501)
(B) Other reducﬂonwucoutiuuam.

material and ne.
The b_cnoﬂciury will be notifieq at his
or her latast of record of the
conteamplated action and da-
tailed remsons therefor, ang will be

without good causs to

39CFR 3.105 )

-
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vided in baragraph (1) of this section, 1f
additional ovidence is not received
within that periad, final adverns action
will be taken and the award will be re-
duced or discontinued effective ag spec-
ifled under the Provisions of g3 50
through 3.503 of this part.

(Autbority: 38 U.8.C, 511

advance notics may

Agreement betwsen VA and the bens-
flofary or representative. The hearing
will be conducted by VA personnel who
did not participate in the ad-
Verss action and wheo 'I':;lli boarnthc decl-
.:on.mum. responsi ty. & pre-
determination hearing 1 timely re.

and parsgraph (d), (o), (), ®) or (b) of

hichever iy Applicable,
final action will be taken. If & pre-
determination h
queated or if the beneficiary fatled
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notice of the final Action shal]l pe
issued to the beneficiary ang his or her
- TFepresentative, satting forth the rea-

der the provi
of paragraph (d) or (e) of thiy ssction,
the effective date of fing) action shal}
botholutduofﬂlo month in which

to the beneficiary of the final action
oexpires.

(1) Where reduction or disconting.-
Ance was proposed un(d:r the provisiong
of phs (f) and ) of this section,
thmn dats of fing} otion shall
be the last day of the month in which

od.

(111} Where reduction or disconting-
Ance was proposed under the brovisions
of paragraph (h) of thia section, the ef.
foctive dats of final action shail be as
Specified under the provisions of §§3.500
through 3.508 of this part.

(8) Any person ontitled to pension,
Compensation, or depandency and in-
demnity compensation under any of
the laws administereq by the Depart-

38CFR3.105¢ )

$3.107

torminated, and such person w1} be de-
bied any and a)j rights thersto from
such filing.

(Authority: 38 U.8.0. 5308(a))
(b) The renouncemnsnt wi) not pre.
i

ted
benefits wi)] be payable ag If the
renouncement had not occurred,

(Authority: 33 y.8.0, 5308(0))

(d) The rénouncement of dependency
and indemnity compensation by one
bsneficiary will not serve t0 increase
the rate bayable to Any other bene-
ficiary in the same class,

(e) The renouncement of dependency
and indemnity compensation by a sur-
viving spouse will not serve to voat
title to this benefit 1n children under
the agy of 18 years or 0 the
rate payable t0 a child or children over
the age of 18 years.

(38 FR 1509, Pop. 2, m.ummuu:ﬂ
FR 5384, Mgy 15, IM’FRIW.M“.
197¢; 60 PR 18383, Apr. 11, 195; .42 FR 5629,
Fab. ¢, 100m)

§3.107 Awards whore »ot all depend-

Except sy Provided {n !8.251(&)(1). in
ALY case where claim has not been filed
by or on behalf of 413 dependents who
may be entitled, the awards (original

ner as though there were no other de-
pendenta. However, if the flle reflects
the existence of other depandentsy who

175



